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grant a stay of removal pending appeal.
The biggest factor in making the decision
to stay Petitioner’s removal pending ap-
peal is the severity of the harm that would
occur if Petitioner were removed.  This,
coupled with the slight inconvenience to
Respondents, dictates that the court issue
a stay.  Accordingly, for the reasons men-
tioned in this memorandum the court will
grant Petitioner’s motion for a stay pend-
ing the resolution of his appeal to the
Third Circuit.  The court will deny Re-
spondents’ motion to lift the stay.6  Fur-
thermore, the court will deny as moot,
Respondents’ motion to expedite its deci-
sion.  An appropriate order will issue.
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Patient, who was an inmate, brought
medical malpractice action against hospital

and physician, seeking damages for alleg-
edly negligent treatment of patient’s myo-
cardial infarction. Physician moved for
summary judgment. The District Court,
Conner, J., held that: (1) patient’s cause of
action accrued when malpractice occurred;
(2) Pennsylvania’s discovery rule would not
toll two-year limitations period; and (3)
medical records were not fraudulently con-
cealed.

Motion granted.

1. Federal Courts O372

District court applies state substantive
law when federal jurisdiction is based on
diversity of citizenship.

2. Federal Courts O423

State statute of limitations is consid-
ered substantive law, and thus applied in
action based on diversity of citizenship.

3. Federal Courts O427

State tolling principles are generally
to be used by a federal court when it is
applying a state limitations period.

4. Limitation of Actions O43

Under Pennsylvania law, limitation
period begins to run when the cause of

6. Given that the court has decided to grant
Petitioner’s motion for stay of removal pend-
ing appeal it would be unnecessarily duplica-
tive for the court to list its reasoning for
denying Respondents’ motion to lift the tem-
porary stay.  The temporary stay issued by
the court on November 15, 2002 was issued
to protect the status quo while the court de-
cided whether to grant the instant motion.  It
served to preserve the court’s jurisdiction and
to enable it to obtain information from the
Government as to whether a further stay
should issue, and if so, under what legal stan-
dard.  Because the court has decided that 8
U.S.C. § 1252(f)(2) does not apply to tempo-
rary stays pending appeal, it also does not

apply to temporary temporary stays.  Courts
must have the inherent power to issue a stay
at least until the Government responds to the
request for a stay.

Moreover, the court notes that, procedural-
ly, the motion will be moot.  Respondents’
motion to lift the stay was directed at the
temporary stay in place while the court decid-
ed whether to issue a stay pending appeal.
Because the court has decided to issue a stay
pending appeal, that stay will supercede the
temporary stay that was already in place.
However, to retain clarity for the record the
court will deny—rather than merely moot—
Respondents’ motion to lift the stay.
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action accrues, i.e. generally, when the in-
jury occurs.

5. Limitation of Actions O55(3)

Patient’s cause of action against physi-
cian for medical malpractice accrued, and
Pennsylvania’s two-year statute of limita-
tions began to run, when malpractice oc-
curred.  42 Pa.C.S.A. § 5524(2).

6. Limitation of Actions O95(1)

Under Pennsylvania law, discovery
rule tolls the limitations period only when
an injury is unknown and not reasonably
discoverable.

7. Limitation of Actions O95(1), 195(3)

Under Pennsylvania law, party seek-
ing to invoke the discovery rule bears the
burden of establishing the inability to
know of the injury despite the exercise of
reasonable diligence; the very essence of
the discovery rule in Pennsylvania is that
it applies only to those situations where
the nature of the injury itself is such that
no amount of vigilance will enable the
plaintiff to detect an injury.

8. Limitation of Actions O95(1)

Under Pennsylvania law, discovery
rule is inapplicable when the injury is dis-
covered or reasonably discoverable within
the statutory period of limitations.

9. Limitation of Actions O95(1)

Purpose of Pennsylvania’s discovery
rule is to avoid punishment of blameless
ignorance of a cause of action.

10. Limitation of Actions O95(12)

Pennsylvania’s discovery rule would
not toll two-year limitations period for
medical malpractice cause of action, where
patient awakened to injury before expira-
tion of two-year limitation period.  42 Pa.
C.S.A. § 5524(2).

11. Limitation of Actions O104(1)
Under Pennsylvania law, fraudulent

concealment exception to the statute of
limitations tolls the statute when, through
fraud or concealment, the defendant
causes the plaintiff to relax his vigilance or
deviate from the right of inquiry; for this
exception to apply, there must be an affir-
mative and independent act of concealment
that would divert or mislead the plaintiff
from discovering the injury.

12. Limitation of Actions O197(2)
Under Pennsylvania law, plaintiffs

have the burden of proving fraudulent con-
cealment by clear, precise and convincing
evidence.

13. Limitation of Actions O197(2)
Under Pennsylvania law, clear and

convincing standard of proof to toll limita-
tions period due to fraudulent concealment
requires evidence that is so clear, direct,
weighty, and convincing as to enable the
jury to come to a clear conviction, without
hesitancy, of the truth of the precise facts
of the issue.

14. Limitation of Actions O104(2)
Medical records of patient, who was

an inmate, were not fraudulently concealed
from inmate, as required to toll two-year
limitations period for patient’s medical
malpractice claim against physician, al-
though patient, his wife, and others had
not received emergency room admission
records and test results when requested
from hospital; physician’s name was refer-
enced in the medical records and patient
made no specific inquiries about identity of
patient’s physicians.  42 Pa.C.S.A.
§ 5524(2).

Lee C. Swartz, Tucker, Arensberg &
Swartz, Harrisburg, PA, Lee Friedland,
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MEMORANDUM

CONNER, District Judge.

Before the court is a motion for sum-
mary judgment (doc. 33) filed by defen-
dants Cardiac Diagnostic Associates and
Dr. Jay Nicholson (‘‘Nicholson defen-
dants’’).  The motion has been fully
briefed, oral argument on the motion was
conducted on September 24, 2002,1 and the
motion is now ripe for disposition.

I. Factual Background

This is a medical malpractice case.
Plaintiffs’ claims against the Nicholson de-
fendants arise out of their allegedly negli-
gent treatment of Plaintiff Jose Calle’s
myocardial infarction on August 14, 1999.
(Doc. 35, ¶ 27).  The following material
facts are undisputed.2

Plaintiffs Jose and Luz Calle com-
menced the above-captioned medical mal-
practice action on August 13, 2001 by filing
a complaint against York Hospital and Dr.
Boglarka Szabo.  In their original com-
plaint, plaintiffs contended that York Hos-
pital and Dr. Szabo were negligent in their
care and treatment of Mr. Calle on August
14, 1999.  Plaintiffs filed an amended com-
plaint on November 28, 2001, in which they
dropped Dr. Szabo as a defendant and
added the Nicholson defendants.  In their
amended complaint, plaintiffs allege that

the Nicholson defendants were negligent
in their care and treatment of Mr. Calle on
August 14, 1999 in the following respects:

(1) failing to use anti-coagulant drug
therapy;

(2) failing to refer Mr. Calle to a cathet-
erization lab;  and

(3) failing to perform an angioplasty.

(Doc. 15, ¶¶ 21, 23 and 27).  The allega-
tions of negligence contained in plaintiffs’
November 28, 2001 amended complaint
arise out of the same set of operative facts
as the allegations of negligence contained
in plaintiffs’ initial (August 13, 2001) com-
plaint.

Dr. Nicholson’s role in the care and
treatment of Mr. Calle began on August
14, 1999 when he reviewed Mr. Calle’s
electrocardiogram.  See doc 49, exhibit A,
Deposition of Jay Nicholson, M.D., pp.
33–35 (‘‘Nicholson Dep.’’).  On August 14,
1999, Dr. Nicholson also discussed the
management of Mr. Calle’s care with Dr.
Kathleen B. Kay. See doc. 51, exhibit C,
History & Physical Examination/Progress
Notes of Kathleen B. Kay, M.D., pg. 2. On
August 15, 1999, Dr. Nicholson saw Mr.
Calle for the first time, whereupon he ob-
tained Mr. Calle’s consent for a heart cath-
eterization.  Nicholson Dep. at 55–59.  On
August 16, 1999, Dr. Nicholson performed
Mr. Calle’s heart catheterization and,
thereafter, discussed the results of the
procedure with Mr. Calle.  Id. at 74–75.

On August 16, 1999, following his heart
catheterization, Mr. Calle made inquiries
about the failure to perform an angioplasty
and when he would undergo an angio-

1. Counsel for plaintiffs and counsel for mov-
ing defendants are to be commended for their
respective oral presentations, which were
clear and concise.

2. The court notes that plaintiffs elected to
forego a response to the Nicholson defen-

dants’ statement of material facts.  See L.R.
56.1.  (‘‘All material facts set forth in the
statement required to be served by the moving
party will be deemed to be admitted unless
controverted by the statement required to be
served by the opposing party.’’).
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plasty.  See doc. 49, exhibit A, Deposition
of Jose Calle, Part I, pp.  39–40 (‘‘J. Calle
Dep. I’’).  At the time of his inquiry, Mr.
Calle was under the impression that Dr.
Nicholson did not perform an angioplasty
on him because Mr. Calle was an inmate.
See id. at 39–40, 49–50 and doc. 49, exhibit
A, Deposition of Jose Calle, Part II, pg.
25 (‘‘J. Calle Dep. II’’).

In September 1999, while in prison in
Kentucky, Mr. Calle began treating with
Dr. David C. Booth.  J. Calle Dep. I at 43–
44.  Mr. Calle recalls that Dr. Booth asked
him in September 1999 why the doctors at
York Hospital did not ‘‘do something’’ for
him.  Id. Dr. Booth’s September 24, 1999
consultation report, which Dr. Booth read
into the record at his deposition, states in
pertinent part as follows:  ‘‘The patient did
not receive reperfusion treatment TTT

should have received reperfusion treat-
ment on August 14, 1999TTTT’’ 3 Doc. 49,
Exhibit A, Deposition of David C. Booth,
M.D., pp. 16–17, 19 (‘‘Booth Dep.’’).

In October 1999, Mr. Calle began treat-
ing with Dr. Booth’s colleague, Dr. Pedro
Moreno.  See doc. 36, exhibit K, Deposi-
tion of Pedro Moreno, M.D., pp. 21–22, 37
(‘‘Moreno Dep.’’).  Mr. Calle’s case was
presented at an October 1999 catheteriza-
tion conference attended by Dr. Moreno
where it was decided that Mr. Calle should
be scheduled for elective angioplasty in
January 2000.  Id. at 22–42.  Dr. Moreno,
who speaks Spanish, developed a relation-
ship with Mr. Calle’s family.  Id. at 22.
On January 28, 2000, Dr. Moreno per-
formed an unsuccessful angioplasty on Mr.
Calle.  Id. at 44, 50–51.  Mr. Calle recalls
Dr. Moreno explaining on January 28, 2000
that the angioplasty was unsuccessful be-
cause ‘‘it wasn’t done sooner.’’  J. Calle
Dep. I at 44.

Plaintiff was ‘‘awakened’’ to the possibil-
ity that his injury was caused by York
Hospital and his doctors on January 28,
2000.  See doc. 48, p. 13 (‘‘Mr. Calle nei-
ther knew nor should have known of his
injury prior to his awakening with Dr.
Moreno on January 28, 2000.’’).

II. Legal Standard

Summary judgment is proper when ‘‘the
pleadings, depositions, answers to inter-
rogatories, and admissions on file, together
with the affidavits, if any, show that there
is no genuine issue as to any material fact
and that the moving party is entitled to a
judgment as a matter of law.’’  Fed.
R.Civ.P. 56(c).  A fact that will affect the
outcome of the case under the governing
law is ‘‘material.’’  Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986).  ‘‘In deter-
mining whether an issue of material fact
exists, the court must consider all evidence
in the light most favorable to the non-
moving party.’’  Reeder v. Sybron Transi-
tion Corp., 142 F.R.D. 607, 609 (M.D.Pa.
1992) (citing White v. Westinghouse Elec-
tric Company, 862 F.2d 56, 59 (3d Cir.
1988)).

At the summary judgment stage, a
judge does not weigh the evidence for the
truth of the matter, but simply determines
‘‘whether there is a genuine issue for tri-
al.’’  Schnall v. Amboy Nat. Bank, 279
F.3d 205, 209 (3d Cir.2002) (citing
Anderson, 477 U.S. at 249, 106 S.Ct. 2505).
An issue of material fact is ‘‘genuine’’ if
‘‘the evidence is such that a reasonable
jury could return a verdict for the nonmov-
ing party.’’  Id.

‘‘Once the moving party has shown that
there is an absence of evidence to support

3. Reperfusion is the ‘‘restoration of blood
flow to an area or part that was temporarily
ischemic.’’  DORLAND’S ILLUSTRATED MEDICAL

DICTIONARY 1557 (29th ed.2000).  Angioplasty
is a form of reperfusion treatment.
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the claims of the non-moving party, the
non-moving party may not simply sit back
and rest on the allegations in the com-
plaint;  instead, it must ‘go beyond the
pleadings and by [its] own affidavits, or by
the depositions, answers to interrogatories,
and admissions on file, and designate spe-
cific facts showing that there is a genuine
issue for trial.’ ’’  Schiazza v. Zoning
Hearing Bd., Fairview Tp., York County,
Pennsylvania, 168 F.Supp.2d 361, 365
(M.D.Pa.2001) (citing Celotex Corp. v. Ca-
trett, 477 U.S. 317, 324, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986)).  Summary judgment
should be granted when a party ‘‘fails to
make a showing sufficient to establish the
existence of an element essential to that
party’s case, and on which that party will
bear the burden of proof at trial.’’  Celotex
Corp., 477 U.S. at 322–323, 106 S.Ct. 2548.

III. Discussion

A. The Pennsylvania ‘‘Discovery
Rule’’

[1–3] The court applies state substan-
tive law when federal jurisdiction is based
on diversity of citizenship.  Erie Railroad
Co. v. Tompkins, 304 U.S. 64, 79–80, 58
S.Ct. 817, 82 L.Ed. 1188 (1938);  Burgh v.
Borough Council of Borough of Montrose,
251 F.3d 465, 474 (3d Cir.2001).  A state
statute of limitations is considered sub-
stantive law within the ambit of Erie Rail-
road.  Ciccarelli v. Carey Canadian
Mines, Ltd., 757 F.2d 548, 552 (3d Cir.
1985) (‘‘statutes of limitations are consid-
ered substantive’’).  Furthermore, ‘‘state
tolling principles are generally to be used
by a federal court when it is applying a
state limitations period.’’  Bohus v. Beloff,
950 F.2d 919, 924 (3d Cir.1991) (quoting
Vernau v. Vic’s Market, Inc., 896 F.2d 43,
45 (3d Cir.1990)).

[4–6] The parties agree that Pennsyl-
vania law governs this dispute.  In Penn-
sylvania, the statute of limitations for a

medical malpractice claim is two years.  42
Pa.C.S.A. § 5524(2).  The limitation period
begins to run when the cause of action
accrues—i.e. generally, when the injury
occurs.  Pocono Int’l Raceway, Inc. v. Po-
cono Produce, Inc., 503 Pa. 80, 468 A.2d
468, 471 (1983).  Plaintiffs allege that de-
fendants committed medical malpractice
on August 14, 1999.  Thus, the statute of
limitations on plaintiffs’ medical malprac-
tice claims expired on August 14, 2001,
unless tolled by the ‘‘discovery rule.’’  This
tolling of the limitations period occurs only
when an injury is unknown and not reason-
ably discoverable.  Pocono Int’l Raceway,
468 A.2d at 471 (‘‘The ‘discovery rule’ TTT

arises from the inability of the injured,
despite the exercise of due diligence, to
know of the injury or its cause.’’) (empha-
sis in original).

[7] The party seeking to invoke the
discovery rule bears the burden of estab-
lishing the inability to know of the injury
despite the exercise of reasonable dili-
gence.  Dalrymple v. Brown, 549 Pa. 217,
701 A.2d 164, 167 (1997).  ‘‘[T]he very
essence of the discovery rule in Pennsylva-
nia is that it applies only to those situa-
tions where the nature of the injury itself
is such that no amount of vigilance will
enable the plaintiff to detect an injury.’’
Id., 701 A.2d at 170.

[8] The parties disagree as to the pre-
cise contours of the discovery rule in Penn-
sylvania.  The Nicholson defendants argue
that the discovery rule tolls the statute of
limitations only when the injury is un-
known and not reasonably discoverable
within the original statutory period after
the injury (here, within two years of the
alleged malpractice, or on or before Au-
gust 14, 2001).  Thus, defendants argue,
the discovery rule is inapplicable and the
claims against the Nicholson defendants
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are time barred because plaintiffs knew of
the injury before August 14, 2001.4

Plaintiffs contend that the discovery rule
has evolved into an equitable rule which
tolls the statute of limitations until the
injured party knows or reasonably should
know about the injury, regardless of
whether the discovery is made within the
initial limitations period or beyond.  Plain-
tiffs assert that they did not know of Mr.
Calle’s injuries, and reasonably could not
have known of them, until January 28,
2000.  (Doc. 48, pp. 5, 13).  Hence, plain-
tiffs assert that the statute of limitations
did not expire until January 28, 2002, and
the amended complaint was timely filed on
November 28, 2001.

The Third Circuit has provided the fol-
lowing guidance in ascertaining state sub-
stantive law:

[T]he decisions of the Pennsylvania Su-
preme Court are, of course, the authori-
tative source.  See, e.g., Connecticut
Mut. Life. Ins. Co. v. Wyman, 718 F.2d
63, 65 (3d Cir.1983).  If the Pennsylva-
nia Supreme Court has not yet passed
on the issue before us, we must consider
the pronouncements of the lower state
courts, see id., as well as federal appeals
and district court cases interpreting
state law, see, e.g., Boyanowski v. Capi-
tal Area Intermediate Unit, 215 F.3d
396, 406 (3d Cir.2000).

State Farm Mut. Automobile Ins. Co. v.
Coviello, 233 F.3d 710, 713 (3d Cir.2000).

Applying state supreme court precedent
to the present matter is problematic in
that the last two discovery rule cases have
resulted in an evenly divided supreme
court.  See Baumgart v. Keene Building
Products Corporation, 542 Pa. 194, 666
A.2d 238 (1995);  Murphy v. Saavedra, 560
Pa. 423, 746 A.2d 92 (2000).  See also Weik

v. Estate of Margaret D. Brown, 794 A.2d
907, 911 n. 1 (Pa.Super.2002) (‘‘Indeed, the
Courts are grappling with the issue of
whether the discovery rule can be invoked
when a plaintiff actually discovers his inju-
ry within the applicable statute of limita-
tions but fails to institute action until after
the statute expires.’’) (citations omitted).

However, prior to Baumgart and Mur-
phy, Pennsylvania’s high court issued a
decision holding that the discovery rule is
inapplicable when the injury is discovered
or reasonably discoverable within the ini-
tial statutory period.  In Pocono Interna-
tional Raceway, Inc. v. Pocono Produce,
Inc., 503 Pa. 80, 468 A.2d 468, 471–72
(1983), a delivery driver crashed into a
support beam in a tunnel at plaintiff’s
racetrack.  The tunnel was subsequently
closed to traffic and sealed.  When the
tunnel reopened, plaintiff discovered that
the tunnel had collapsed.  Plaintiff did not
file suit against the defendant for the de-
livery driver’s negligence until approxi-
mately two years and two weeks after the
delivery driver’s accident, or about one
year after plaintiff’s discovery of the tun-
nel’s collapse.  The trial court granted de-
fendant’s motion for summary judgment
based on the statute of limitations.  The
superior court reversed finding that a gen-
uine issue of material fact existed as to
when plaintiff discovered or reasonably
should have discovered the injury.  Poco-
no International Raceway, Inc. v. Pocono
Produce, Inc., 305 Pa.Super. 466, 451 A.2d
741, 744 (1982).  The supreme court rein-
stated summary judgment, stating:

the ‘‘discovery rule’’ exception arises
from the inability, despite the exercise
of diligence, to determine the injury or
its cause, not upon a retrospective view
of whether the facts were actually as-
certained within the period.  Here, the

4. As set forth in Section I, plaintiffs acknowl-
edge an ‘‘awakening’’ to the malpractice

claims on January 28, 2000.  (Doc. 48, pp. 5,
13).
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Raceway, having the ability to ascertain
the cause of the action and to institute
the suit within the applicable period of
limitations and having failed to do so,
the statute bars the action.

Pocono, 468 A.2d at 471–72 (emphasis in
original).  The court concludes that the
above quoted language is the state su-
preme court’s pronouncement of the dis-
covery rule applicable to the facts of this
case.

[9] Plaintiffs argue that the court
should follow the Pennsylvania supreme
court justices who wrote in support of
reversal in the non-precedential cases of
Baumgart and Murphy, because their
view more effectively carries out the pur-
pose of the discovery rule.5  In support of
this argument, plaintiffs point to the re-
cent Third Circuit opinion in Hughes v.
United States, 263 F.3d 272 (3d Cir.2001).
Hughes, however, is factually distinguish-
able.  Hughes involved claims made under
the Federal Tort Claims Act for allegedly
negligent care provided at a Veterans Ad-
ministration Medical Center in Charleston,
South Carolina.  Hence, Hughes did not
address Pennsylvania case law on the ap-
plication of the discovery rule.  The court’s
analysis is restricted to the application of
Pennsylvania substantive law.

In order to show the attendant inequity
of the discovery rule as expressed in Poco-
no, supra, plaintiffs recounted at oral ar-
gument the ‘‘week before/week after’’
hypothetical of the Baumgart opinion in
support of reversal.  This hypothetical jux-
taposes (1) a plaintiff who discovers his

injury the week before his statutory period
expires and has only one week in which to
file his complaint and (2) a plaintiff who
reasonably discovers his injury the week
after his statutory period expires and en-
joys the full two-year period in which to
prepare his complaint.  See Baumgart, 666
A.2d at 245 (Opinion in Support of Rever-
sal).  While the court is sympathetic to
this potentially harsh application of the
discovery rule, the same potentially harsh
result arises whenever an action is time
barred even though it is filed one week or
only one day late.  See Murphy, 746 A.2d
at 95 n. 4.

The court notes that the Pennsylvania
superior court has followed our interpreta-
tion of the discovery rule (as expressed in
Pocono ) on two occasions subsequent to
the supreme court split decisions in Mur-
phy and Baumgart.  See Bowe v. Allied
Signal, Inc., 806 A.2d 435, 439 (Pa.Su-
per.2002) (‘‘The discovery rule provides
that where the existence of the injury is
not known to the complaining party and
such knowledge cannot reasonably be as-
certained within the prescribed statutory
period, the limitations period does not be-
gin to run until the discovery of the injury
is reasonably possible.’’) (emphasis added);
Gatling v. Eaton Corp., 807 A.2d 283
(Pa.Super.2002) (same).  The discovery
rule as expressed in Pocono has also been
followed by the Eastern District of Penn-
sylvania in Wilder v. United States, 230
F.Supp.2d 648, 651 (E.D.Pa.2002):

5. The purpose of the discovery rule is to avoid
punishment of ‘‘blameless ignorance’’ of a
cause of action.  Pocono, 468 A.2d at 471.
The Pennsylvania supreme court has ex-
pounded on this purpose as follows:

‘‘Laches becomes a barrier to the institution
of lawsuits because the injured person has
slept on his rights, but if somnolence has
not corroded away his claim to recovery,

the law welcomes his action to regain what
has wrongfully been taken away from him.
And in such a situation one may not be
charged with dreaming away his right to
recover if even the most watchful vigilance
could not appraise him of the damage being
done him.’’

Ayers v. Morgan, 397 Pa. 282, 154 A.2d 788,
792–93 (1959).
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‘‘Where the existence of the injury is not
known to the complaining party and
such knowledge cannot reasonably be
ascertained within the prescribed statu-
tory period, the limitations period does
not begin to run until the discovery of
the injury is reasonably possible.’’  Hay-
ward v. Medical Center of Beaver Coun-
ty, 530 Pa. 320, 325, 608 A.2d 1040, 1043
(1992) (citation omitted).  ‘‘Conversely,
if the existence of the injury and cause
thereof are reasonably ascertainable
within the two-year statutory period, the
discovery rule does not apply and no
tolling occurs.’’  Baumgart v. Keene
Building Products Corp., 542 Pa. 194,
199, 666 A.2d 238, 240 (1995).

[10] In light of the foregoing discus-
sion, the court holds that, under Pennsyl-
vania law, the discovery rule is inapplicable
when the injury is discovered or is reason-
ably discoverable within the statutory peri-
od of limitations.  Pocono, 468 A.2d at
471–72.  See also Bowe v. Allied Signal,
Inc., 806 A.2d 435 (Pa.Super.2002);  Ga-
tling v. Eaton Corp., 807 A.2d 283 (Pa.Su-
per.2002) and Wilder v. United States, 230
F.Supp.2d 648, 651 (E.D.Pa.2002).  Plain-
tiffs admit to an ‘‘awakening’’ on January
28, 2000, less than two years from the date
of the alleged malpractice.  Therefore, the
discovery rule is inapplicable.

B. Fraudulent Concealment

[11, 12] Plaintiffs also argue that the
limitations period should be tolled because
of defendants’ alleged fraudulent conceal-
ment.  This exception to the statute of
limitations tolls the statute when ‘‘through
fraud or concealment the defendant causes
the plaintiff to relax his vigilance or devi-
ate from the right of inquiry.’’  Bohus, 950
F.2d at 925.  For this exception to apply,
‘‘there must be an affirmative and indepen-
dent act of concealment that would divert

or mislead the plaintiff from discovering
the injury.’’  Id. See also Schaffer v. Lar-
zelere, 410 Pa. 402, 189 A.2d 267, 269
(1963), McDowell v. Raymond Industrial
Equipment, 2001 WL 115463, *1, 2001
U.S. Dist. LEXIS 1142, *5 (E.D.Pa.2001)
(‘‘The doctrine allows for the tolling of the
statute of limitations where a defendant or
his agent actively mislead the plaintiff as
to the identity of the proper defendants
until after the statute of limitations has
expired.’’).  Plaintiffs have the burden of
proving fraudulent concealment by ‘‘clear,
precise and convincing’’ evidence.  Bohus,
950 F.2d at 925 (quoting Molineux v.
Reed, 516 Pa. 398, 532 A.2d 792, 794
(1987)).

Plaintiffs argue that there is a ‘‘genuine
issue’’ of material fact regarding whether
defendants concealed their participation in
Jose Calle’s treatment on August 14, 1999.
However, a ‘‘genuine issue’’ of material
fact exists only when ‘‘a reasonable trier of
fact, viewing all of the evidence, could ra-
tionally find in favor of the nonmoving
party in light of the burden of proof placed
on the nonmover.’’  U.S. v. Premises
Known as RR # 1, Box 224, Dalton, Scott
Township and North Abington Township,
Lackawanna County, Pennsylvania, 14
F.3d 864, 870 (3d Cir.1994) (emphasis add-
ed).  See also Alcman Services Corpora-
tion v. Bullock, 925 F.Supp. 252, 256
(D.N.J.1996) (‘‘A genuine issue of material
fact for trial does not exist ‘unless the
party opposing the motion can adduce evi-
dence which, when considered in light of
that party’s burden of proof at trial, could
be the basis for a jury finding in that
party’s favor.’ ’’) (citations omitted).

[13] As stated above, in order for the
statute of limitations to be tolled, plaintiffs
must show fraudulent concealment by
‘‘clear, precise and convincing’’ evidence.
Bohus, 950 F.2d at 925.  ‘‘The clear and
convincing standard requires evidence that
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is ‘so clear, direct, weighty, and convincing
as to enable the jury to come to a clear
conviction, without hesitancy, of the truth
of the precise facts of the issue.’ ’’  Rohm
and Haas Co. v. Continental Cas. Co., 566
Pa. 464, 781 A.2d 1172, 1179 (2001).

[14] The gravamen of plaintiffs’ alter-
native tolling argument is concealment of
the Nicholson defendants’ participation in
the injury, as opposed to concealment of
the injury itself.  Therefore, the question
the court must answer is whether, on the
evidence in the record, and after making
all reasonable inferences in plaintiffs’ fa-
vor, a reasonable jury could find fraudu-
lent concealment of the Nicholson defen-
dants’ treatment of Mr. Calle.  In support
of their fraudulent concealment argument,
plaintiffs provide only limited relevant evi-
dence.

Plaintiffs submit two identical letters
from counsel and addressed to York Hos-
pital medical records custodian, dated Jan-
uary 12, 2001, and May 24, 2001, in which
plaintiffs’ counsel requests the release of
Mr. Calle’s medical records.  (Doc. 49, Ex-
hibit A).  Accompanying these letters is a
copy of an ‘‘Authorization For Medical In-
formation’’ signed by Jose Calle on Decem-
ber 27, 2000, and a photocopy of a check
drawn on a Downs & Associates checking
account bearing the memo ‘‘Copies—Jose
Calle.’’  Id.

In his affidavit, Mr. Calle states that
[‘‘p]rior to the initiation of this lawsuit I
was unable to obtain the information about
who the various health care providers
where [sic] given my limited exposure to
the physicians during my August 1999 ad-
mission to York Hospital.’’  (Doc. 49, Ex-
hibit A, Jose Calle Affidavit, ¶ 5, signed
July 15, 2002).  Mr. Calle further states
that, ‘‘As an inmate, I experienced great
difficulty in obtaining medical records from
my hospitalization at York Hospital.  I did
not receive a complete copy of my chart

until my lawyer accomplished the same in
litigation.’’  Id. at ¶ 7. (emphasis added).

In her affidavit, Mrs. Calle asserts:  ‘‘As
my husband is an inmate and we speak
primarily Spanish, I experienced great dif-
ficulty in obtaining medical records from
my husband’s August 14, 1999 through
August 16, 1999 hospitalization at York
Hospital.’’  (Doc. 49, Exhibit A, Luz Calle
Affidavit, ¶ 5, signed July 16, 2002).  She
further claims to have visited York Hospi-
tal on August 18, 1999, and filled out a
form requesting Mr. Calle’s medical rec-
ords.  Id. at ¶ 6. However, Mrs. Calle
states that ‘‘the hospital never sent me a
copy of the requested medical records.’’
Id. at ¶ 7. The court notes with interest
that Mrs. Calle acknowledges the assis-
tance of Mr. Calle’s criminal defense at-
torney, Mr. William Fulton, Esquire, in
obtaining the majority of her husband’s
medical records:  ‘‘Mr. Fulton, Esq. did
receive the medical records, but they were
missing the EKG and August 14, 1999
emergency room admission records.’’
(Doc. 49, Exhibit A, Luz Calle Affidavit,
¶ 15).

Plaintiffs also submitted an affidavit
signed by attorney Lee Friedland.  (Doc.
49, Exhibit A, Lee Friedland Affidavit,
signed July 17, 2002).  Mr. Friedland at-
tests to the fact that his office database
shows numerous attempts by letter and
telephone to get Mr. Calle’s remaining
medical records.  Id. at ¶ 3. He further
states that Mr. Calle was unable to identi-
fy the Nicholson defendants because, inter
alia, ‘‘York Hospital’s failure to send my
[sic] the missing EKG and emergency
room admission report on Jose Calle.’’  Id.
at ¶ 5.

The court finds this evidentiary showing
inadequate and concludes that a reason-
able jury could not find fraudulent conceal-
ment.  Pared to its essence, plaintiffs can
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only demonstrate that they requested
medical records and that they, in fact,
received most of the requested records.
(See doc. 49, exhibit A, Luz Calle Affidavit,
¶ 15).  The only allegedly missing medical
records were the ‘‘EKG and August 14,
1999 emergency room admission records.’’
Id. Although plaintiffs fail to identify pre-
cisely what records they received, the
court notes that there are multiple refer-
ences to Dr. Nicholson in the medical rec-
ords, including references in records other
than the missing EKG and emergency
room report.  See, e.g., In–Patient Coding
Summary Form (doc. 51, exhibits A);  His-
tory & Physical Examination/Progress
Notes of Kathleen B. Kay, M.D. (doc. 51,
exhibit C);  and Physician’s Treatment
Record of August 14, 1999 (doc. 51, exhibit
D).

The court also notes that the record is
devoid of evidence that plaintiffs made any
specific inquiries about the identity of Mr.
Calle’s doctors.  Mrs. Calle purportedly
asked to speak with Mr. Calle’s doctors on
August 18, 1999, ‘‘in order to find out my
husband’s condition.’’  (Doc. 49, Exhibit A,
Luz Calle Affidavit, ¶ 8).  Although the
doctors were unavailable, the head nurse
involved with Mr. Calle’s care spoke will-
ingly with Mrs. Calle about the treatment
provided to her husband.  While the doc-
trine of fraudulent concealment does not
require ‘‘fraud or concealment in the strict-
est sense,’’ Molineux v. Reed, 516 Pa. 398,
532 A.2d 792, 794 (1987), the defendant
must at least be cognizant of the inquiry.
Therefore, the court finds that, on this
record, a reasonable jury could not find
that plaintiffs were the victims of fraudu-
lent concealment under applicable law.
See Bohus, 950 F.2d at 925;  Schaffer, 189
A.2d at 269–270;  McDowell v. Raymond
Industrial Equipment, Ltd., 2001 WL
115463 at *1, 2001 U.S. Dist. LEXIS 1142
at *5. Accordingly, the statute of limita-

tions was not tolled based on fraudulent
concealment.

Because the Nicholson defendants were
added to the complaint after August 14,
2001, and because the statute of limitations
was not tolled, the court finds that plain-
tiffs’ claims against the Nicholson defen-
dants are barred by the statute of limita-
tions.  42 Pa.C.S.A. § 5524(2).  Therefore,
the Nicholson defendants are entitled to
judgment as a matter of law.

IV. Conclusion

For the foregoing reasons, the court will
grant the Nicholson defendants’ motion for
summary judgment.

,
  

Mark A. DIENER, Stephen Garisto, Jim
Grove, Pearl Grove, Jeff Mayon, Lee
Smith, Jason Storms, Sheri Sucec, and
John K. Young, Plaintiffs,

v.

Stephen R. REED, in his official
capacity as Mayor of the City

of Harrisburg, Defendant.

Civil Action No. 1:CV–02–0977.

United States District Court,
M.D. Pennsylvania.

Dec. 2, 2002.

Street preachers and protesters who
had been arrested or threatened with ar-
rest on disorderly conduct charges
brought action against mayor, alleging
that city police department applied disor-
derly conduct statute to suppress protect-
ed First Amendment activities and assert-


