CONTRACTS

Definitions: 

· Contract: a legally enforceable agmt

· Express Contract: words (can be written/oral)

· Implied Conduct: Conduct (words not enough_

· Quasi Contract: Equitable remedy not governed by K rules.  (Exam tip for MS and NY essay: If K rules applied produces an unjust restul, add a paragraph about quasi K. )

· Elements: 

· P conferred a benefit on D AND

· P reasonably expected to be paid AND

· D realized unjust enrichment if P not be compensated

· Measure of Recovery:

· K price is not the measure of recovery.  K price is a ceiling if P is in default or K recovery is barred by Statute of Frauds

· Bilateral 

· Unilateral K – expressly requires performance as only method of acceptance

I. Applicable Law

A. Common Law – anything else (services, employment, realty)

B. Art 2 – applies to sale of goods ONLY; applies anytime to anybody selling goods at any price

C. Mixed Deals (Contract covering services AND goods)

1. General Rule: All or nothing depending on what is the more important part of K is

2. Narrow Exception: If K expressly divides pymt into goods piece and services piece then apply Art 2 to goods piece and CL to services piece. 

D. Art 2A: Applies to leases of personal property/goods.

II. Formation: 

A. Offer: Manifestation of assent

1. General Rule: Offer not required to contain all material terms

a. UCC: No price requirement if parties inteded to form K without price being settled.  If price is left to eb agreed to by parties and they fail to agree later, ct will ecide. 

b. CL: price and description required

2. Vague/ambiguous material terms not an offer under CL and UCC

3. Requirements Contracts/Output – no unreasonably disproportionate increases requirements (must be in line with prior demands

4. General Rules of Context: Ads and price quotes are NOT offers

a. Limited Exception:

i. Price quote can be an offer if in response to a specific inquiry

ii. Ad can be an offer if it is specific as to quantity and indicates who can accept
B. Termination of Offers

1. Lapse of Time: Time stated or Reasonable Time

2. Revocation: must be a 2 player game – both offeror and offeree must know about it

a. Unambiguous statement by offeror to offeree to unwillingness or inability to contract. OR

b. Unambiguous conduct by offeror indicating unwillingness or inability to contract that offeree is aware of. 

c. Multiple offers made does not revoke offer.

d. Revocation by mail effective upon receipt.  Offer can’t be revoked after its been accepted

e. Offers that can’t be revoked: 

i. If there is an option
i. promised to keep offer open

ii. promise is supported by consideration (“option”)

ii. Firm offer rule (UCC): 

i. An offer can’t be revoked for up to 3 months if:

1. Offer to buy/sell goods

2. Signed written promise to keep offer open and 

3. Party is a merchant (person in business)

ii. If the deal is >3 months, it gets cut back to 3 months.  

iii. If signed writing does not state time period, law will supply reasonable time period upt to 3 months.

iii. NY: in K other than sale of goods K, an offer that states in writing that it will be held open is irrevocable for time states or a reasonable time 

iv. When offeree acts in detrimental reliance of offer (and its reasonably foreseeable)
i. Bid = Offer

v. MS: Start of performance (not mere preparation) pursuant to offer to enter into unilateral K is irrevocable for a reasonable time to complete performance

i. NY: Part performance does NOT make offer irrevocable.

3. Modification: 

a. CL: required consideration

b. UCC: allows good faith modification without consideration

4. Rejection:

a. Counteroffer – terminates offer and becomes new offer (cf. bargaining does not terminate offer – tends to end in ‘?’)

b. Conditional Acceptance: operates like counter offer; terminates offer and becomes new offer; tends to be insistent on the condition as a deal breaker

c. Mirror Image Rule: CL only – an “acceptance” that adds new terms is treated like a counter offer rather than acceptance

d. Add’l Terms Still Acceptance under UCC – 

i. Is there a K?  A response to offer that adds new terms is treated as an acceptance ( “seasonable expression of acceptance” – no insistence.  So there would still be a K.

ii. Is the add’l term a part of K?

i. General Rule: If both parties are merchants, the add’l term is part of K

ii. Exceptions:

1. Add’l term NOT part of K if it materially changes the offer OR

2. Add’l term is NOT part of K if the offeror objects to change

iii. If one or both parties not a merchant, the add’l term is merely a proposal that is to be separately accepted or rejected

5. Death of a Party Prior to Acceptance

a. General Rule: Death/incapacity of either party terminates offer

b. Exception: 

i. Option

ii. Part performance of offer to enter into unilateral K

C. Acceptance of An offer

1. Who can accept: Can be accepted only by a person who knows about offer and who is the person to whom it was made.  Offers can’t be assigned, but options can. 

2. Methods of accepting

a. If offeree starts to perform: General Rule: start of performance is acceptance in a bilateral K

i. Exception: Start of performance is not acceptance in a unilateral K – completion of performance is required

b. If offeree promises to perform: Can be accepted by promise to perform (in bilateral K you can have purely verbal acceptance

c. If acceptance via mail: acceptance effective when posted EXCEPT

i. When offer otherwise provides

ii. When rejection then acceptance occurs. Whichever arrives first controls

iii. Acceptance then Rejection: mailbox rule and there is contract unless rejection arrives first and is relied on by the offeror

iv. Option deadlines: Mailbox rule inapplicable – acceptance of option must be RECEIVED by deadline

d. If seller sells “wrong goods”

i. General Rule: sending the wrong stuff (with no explanation) creates a K and breaches K

ii. Accomodation Exception: If seller sends wrong stuff with explanation, there is a counteroffer and no breach.

e. If offeree is silent

i. General Rule: silence is not acceptance

ii. Exception: Silence is acceptance if offeree by words or conduct agrees that silence is acceptance. 

III. Formation 2nd View - Legal reasons for not enforcing agmt include:

A. Lack of consideration/consideration substitute for promise at issue

1. Consideration = bargained for legal detriment; asked for by promisor in exchange

2. There must be bargained for legal detriment

3. Law does not inquire as to the amt of the consideration 

4. Past consideration is NO consideration

a. Very limited exception: Expressly requested and expectation of payment

b. NY Exception: Past consideration can be consideration if the promisor makes the promise in a signed writing that acknowledges the consideration. 

5. Preexisting contractual or statutory duty rule

a. CL – General Rule: Doing what you are already legally obligated to do is not consideration for a promise to pay you more to do merely that – because there is no new benefit/detriment EXCEPT when:

i. There is Unforeseen Difficulty so severe as to excuse performance

ii. There is 3rd party promise to pay 

iii. NY: Written modification does not required consideration and legally enforceable

b. UCC: NO pre-existing legal duty rule: good faith is the test for changes in an existing sale of goods K

6. Part payment as consideration for promise to forgive balance of debt

a. MS: if Debt is due and undisputed then part payment is NOT consideration for release.

b. NY: a written settlement of debt is legally enforceable

7. Illusory Promisese

a. General Rule: an illusory promise is not consideration because no detriment

b. Exceptions: peppercorn detriment is not an illusory promise and therefore is consideration

8. Consideration Substitute: written promise to satisfy an obligation for which there is a legal defense is enforceable without consideration. 

a. UCC: 1-107: A written release of all or part of a claim for breach of contract for sale of goods is enforceable without consideration

b. A Seal is NOT Conisderation Substitute

c. Promissory Estoppel as Consideration Substitute- often used as fallback to consideration

i. Requires

i. Promise

ii. Detrimental, reasonable, foreseeable Reliance on promise

iii. Enforcement necessary to avoid injustice

ii. Consideration vs. Promissory estoppel: Consideration MUST be bargained for. 

iii. Recovery under promissory estoppel is not necessarily contract remedy, but only the amount necessary to prevent injustice. 

B. Lack of Capacity 

1. Who Lacks Capacity

a. Infants – Under 18

b. Mental incompetents – lacks ability to understand agmt

c. Intoxicated persons if other party has reason to know
2. Consequences of incapacity

a. Right to disaffirm; Capacity only matters with D

b. Implied affirmation: impliedly a new deal is made.  3 factors required:

i. Agmt made before person had capacity

ii. Person now gained capacity

iii. Person still keeping object.

3. Liability for necessaries: A person who does not have capacity is legally obligated to pay for things that are necessary.  This liability is based on quasi contract law, not contract law. 

C. Statute of Frauds

1. Is K within S/F scope

a. Promise to do something or from doing something if we marry ( YES; Mere promise to marry ( NO

b. Promise by pay estate’s expenses from other funds ( YES; promise to pay estate’s expenses ( NO

c. Promise to pay if someone else does not (guarantee)( YES; mere promise to pay ( NO

i. MS: Main purpose exception: 

ii. NY: follows main purpose exception but requires independent duty of pymt

d. Service K not capable of being performed within 1 yr from time of K( YES

i. When K period is more for than one yr:

i. Option of early termination is irrelevant

ii. If date of performance is on a date 1+ after agmt(YES

ii. If K is capable of being performed within a yr( NO not within SF

iii. MS: Lifetime deals NOT within S/F; NY: not as clear but usually lifetime deals ARE within S/F

e. Transfers of Interest in RE of a Term MORE THAN A YR (can’t just be any real estate deal)

i. Leases of only 1 yr are NOT within S?F

f. Sale of Goods for $500+ are within S/F evidenced by writing signed by part to be harged.

g. Art 2A: Lases of goods with the pymts totaling $1,000+ (must be in writing

h. NY: Contract to assign insurance policy or name beneficiary is within S/F

i. NY: Contract to pay finder’s/broker’s fee to person other than a licensed broker or lawyer or auctioneer is within S/F

2. How is S/F satisfied?

a. Performance

i. Services Contract –

i. Full performance of either party

ii. Part performance does not satisfy.  

ii. Sale of goods Contract

i. Ordinary Goods – part performance satisfies only to extent of part performance

1. If the suit is about Delivered goods, S/F satisfied because there is requisite proof of a deal

2. If suit about undelivered goods, S/F not satisfied; no proof of deal

ii. Specially Manufactured Goods Exception: S/F satisfied as soon as seller makes a substantial beginning of making or obtaining the goods (S has done enough work that its clear she’s working on custom made goods) 

iii. Real Estate Transfer Contract – Full payment by buyer of real estate not enough (no connection to RE); Part performance satisfies the statute (2 out of the  following 3: payment possession and/or improvements); must be in writing and contain all essential terms (price); description need not be legal description – just sufficient to identify subject of; must be signed by party to be chargedc

b. Writing

i. NON UCC: Writing requirements:

i. All materials test: must state Who/What

ii. Writing must be signed by the D

ii. UCC S/F Writing requirements:

i. Must contain Quantity term

ii. Generally must be signed by the D

1. Answer the damn letter exception: both parties must be merchants; failure to send rejection letter becomes proof of a deal

iii. ART 2A Leases of personal property Writing Requirements: (similar to CL)

i. Must indicate that it’s a lease

ii. Describe what’s being leased

iii. State duration of lease

c. Judicial Admission of Sale of Goods Agmt: Satisfies S/F (usually question involves pleading, testimony, or discovery in a lawsuit


3. Related Issues

a. Authorization to enter contract for someone else: must be in writing if contract to be signed is within statute of frauds

b. When  does Contract Modification have to be in writing:  Does the deal with the alleged change fall within S/F?  If so, then the modification agmt must be in writing

c. Contracts requiring writing to modify:
i. CL: such provisions are to be ignored

ii. UCC: such provisions are effective unless waived

IV. Illegality Misrepresentation and Durress

A. Illegal Subject Matter( agmt is void; Illegal Purpose( Agmt enforceable only by the person who did not know of the illegal purpose
B. Misrepresentation: false assertion of facts/concealment of facts
1. Misrepresentation as to terms of K ( voidable

2. Misrepresentation as to nature of K ( Void

3. Tort vs. K Q: if looking for $$ damages (must show a wrong)= tort; if looking to get out of the deal (no wrong necessary) = K

4. Usual Misrepresentation Issues

a. Fraudulent OR Material AND

b. Reliance

C. Duress: P Can get out of a deal due to duress

1. Bad guy/improper threat to breach K

2. Vulnerable Guy/no reasonable alternative

V. Unconscionability:  

A. Part of UCC and CL

B. empowers ct to refuse all or part of agmt

C. Unfair surprise and oppressive terms

D. Tested at as of the time the agmt was made

E. Art 2A: Ct may grant relief from a consumer lease even though no provision of the leaser is unconscionable so long as there is conduct inducing or enforcing the lease

VI. Ambiguity in Words of Agmt

A. There is no K if:

1. Parties use a material term open to at least 2 reasonable interpretations, and

2. Each party attaches diff. Meaning to the term AND

3. Neither party knows or has reason to know meaning attached by the other

a. Generally, the ct will rule for the interpretation of the clueless party 

VII. Mistake of Fact

A. Mutual Mistake of Material Fact

1. No K if 

a. Both parties mistaken

b. Basic assumption of fact

c. Materially affects agreed exchange.

2. Mutual Mistake as to what it is/subject matter( agmt not legally enforceable

3. Mutual mistake as to value/price( agmt still enforceable

B. Unilateral Mistake of Fact

1. General Rule: cts have been reluctant to allow a party to avoid K for mistake made by only one prty

2. Exceptions

a. Obvious/palpable mistakes OR if the other party knows or should have known of the mistake, cts grant relief to the mistaken party

b. Mistakes discovered before significant reliance by the other Part

VIII. Terms of Contract

A. Parol Evidence Rule

1. Vocab

a. Integration: written agmt that ct finds is the final agmt, triggers the parole evidence rule

b. Partial integration: Written and final but not complete

c. Complete integration: Written final and complete

d. Merger clause: “this is the complete and final agmt” 

2. Triggering facts

a. Written K that ct finds is the final agmt AND

b. Oral statement made at the time the K was signed OR earlier oral/written statements by aprties

3. Parol evidence fact patterns

a. Ambiguity of words in written K: Notwithstanding the parol evidence rule, ealier agmts can be considered to resolve ambiguities in written contract

b. Consistent, add’l terms K: parol evidence rule prevents ct from considering ealier agmts as a source of consistent, add’l terms unless ct finds that the written agmt was only a partial integration

c. Collateral agmts (related but different deal from the written K): even if writing is complete integration, ct can still consider evidence of earlier agmts for terms that would “naturally and normally” be in a separate agmt
d. Inconsistent terms: regardless of whether complete or partial integration, parol evidence rule prevents ct from looking at earlier agmts as source of terms that are inconsistent with the terms in written K
i. Limited Exception: ct may consider evidence for limited purpose of determining whether there was a mistake in integration/clerical mistake
B. Other sources of Contract Tmers

1. Course of performance – same people same contract

2. Course of Dealing –same people, different but similar contract

3. Custom and Usage – different but similar people, diff. But similar K

C. UCC Terms

1. Delivery Obligations of Seller of Goods

a. If no agreed upon delivery place, then place of delivery is sellers place of business unless both parties know that the goods are some place else in which case that place is the place of delivery

b. If agreed upon delivery place, then what does seller have to do to complete its delivery obligations??

i. If Shipment K:  sellers delivery obligation completed when:

i. S gets goods to common carrier

ii. S makes reasonable arrangements for delivery and 

iii. Notifies Buyer

ii. If Destination K: S does not complete delivery obligation until goods arrive where buyer is

iii. Shipment or Destination K:

i. If FOB followed by city where seller is  = shipment K

ii. If FOB followed by city where buyer is = destination K

2. Risk of Loss (NY/MS Essay)

a. Arises where

i. After K formed but before buyer receives goods

ii. Goods destroyed/damaged 

iii. Neither buyer/seller to blame

b. Agmt of parties control

c. Breaching party is liable for any uninsured loss even though breach is unrelated to problem

d. Delivery by common carrier other than seller: risk of loss shifts from seller to buyer at the time seller completes its delivery obligations

e. No agmt/breach/delivery by carrier: 

i. Risk of loss shifts from merchant/seller to buyer upon buyer’s receipt/physical possession of goods

ii. Risk of loss shifts from nonmerchant/seller to buyer  when he/she tenders the goods
f. Art 2A: leases of personal property
i. General Rule: risk of loss is on lessor

ii. Exception: if lease is a finance lease then risk is on lessee

3. Warranties of Quality

a. Express Warrranty: 

i. distinguish from sales talk/puffing/opinions

ii. Sample or model is a form of express warranty (not warranty by conduct): 

b. Implied Warranty of merchantability: arises by statute; When anyone buys any goods from any merchant, term is automatically added to K by operation of law that the goods are fit for ordinary purpose for which such goods are used

i. S is a merchant that deals in goods of that kinds in this case

ii. Warranty: goods fit for ordinary purpose

c. Implied Warranty of Fitness: Created by Statute

i. Triggering facts: Buyer has particular purpose; buyer relying on seller to select suitable goods; seller has reason to know of purpose and reliance

ii. Warranty: goods fit for particular purpose

d. 2A Warranties on Leases

i. General Rule: Lessor of personal prop. Makes the same warranties as a seller: Express, merchantability, fitness

ii. Finance Lease: In finance leases warranties made by supplier to lessor are enforceable by lessee

4. Contractual Limitations on Warranty Liability

a. Disclaimers:  Eliminates implied warranties

i. Express warranties can’t be disclaimed (use of sample/model creates express warranty and can’t be eliminated)

ii. Implied Warrnaties of merchantability and fitness can be disclaimed

i. “as is” or “with all faults” or

ii. Conspicuous language of disclaimer mentioning merchantability

b. Limitation of Remedies: it is possible to limit remedies even for express warranties but the general test is unconscionability.  It is prima facie unconscionable if breach of warranty on consumer goods causes personal injury

IX. Performance

A. Goods

1. Perfect Tender – unique to sale of goods; S is obligated to deliver perfect goods

2. Cure – buyer can’t compel S to cure; S has option of curing in the following situations

a. Time for performance not yet expired

b. Time for performed expired but S has reasonable grounds for believe that improper tender would be acceptable (e.g. based on prior history)

3. Rejection of Goods

a. Rejection of Offer = NO K

b. Rejection of Goods = Breach of K

c. Rejection must occur before acceptance – if goods are less than perfect, the buyer has option to reject unless it is installment sales K

4. Installment Sales K: requires or authorizes delivery in separate lost to be separately accepted; buyer has right to reject an installment only where there is a substantial impairment in that installment that can’t be cured.

5. Acceptance of Goods

a. Via 

i. Express acceptance

ii. Pymt without opportunity for inspection not acceptance

iii. Implied acceptance- retention after opportunity for inspection without objection  - buyer keeps goods without objection

b. Effect: if buyer accepts goods , it cannot later reject

6. Revocation of Acceptance of Goods

a. Nonconformity substantially impairs value of goods and

b. Excusable ignorance of grounds for revocation or reasonable reliance on seller’s assurance of satisfaction and revocation within a reasonable time after discovery of nonconformity

B. Payment

1. Cash unless otherwise agreed

2. buyer can pay via check

3. Seller does not have to take check but must give buyer addl’ reasonable time

X. Conditions of Performance

1. Express Performance Condition: mutually agreed upon promise modified

a. True Condition is event beyond influence of either of parties to the K that affects duty to perform 

b. Condition coupled with covenant: even that is to some extent within influence of one of the parties to K that affects duty to perform

2. Express Conditions Indicated  by: “if”, “provided that”, “so long as”, “subject to”, “in the event that”, “until”, and “condition that”.   Most contracts do NOT have express conditions

3. Standard for Satisfying express condition;
a. General Rule: Strict Compliance with Express Conditions

b. Exception: condition based on approval of one of the contracting parties is treated as satisfied if reasonable person would approve, unless subject is art or something inherently discretionary

4. Excusing Express Condition: 

a. Excuse by Estoppel/Waiver: Based on statement by person protected by condition BEFORE the conditioning event was to occur and requires a change of position. 
b. Waiver: Based on statement by person protected by condition AFTER conditioning event was to occur and does not require change of position
5. Failure to Cooperate under  a condition coupled with a covenant – can be sued for break of duty to cooperate

B. Constructive Condition:  

1. when K is silent as to time of pymt, doing the work is a constructive condition precedent to pymt performance (i.e. haircut). 

2. The Constructive condition does not have to be complied with; only substantial performance required.  

C. Divisible K: substantial performance test applied to each divisible part of K

1. A contract is divsible if:

a. The performance of each party is divided into 2+ parts under the K

b. Number of parts due from each party is the same

c. Performance of each part by one party is the agreed upon equivalent of the corresponding part from the other party. 

XI. Excuse of Nonperformance

A. Excuse by reason of failure of condition

B. Excuse by Reason of other party’s Breach

1. Sale of Goods – Perfect tender: If tender less than perfect, buyer can reject goods and withhold pymt (buyer excused from pymt)

2. CL contract law– Material breach – requires only substantial performance – if minor breach by one party, performance not excused unless material breach
3. Construction: if owner breaches construction K after construction started but before construction completed, builder entitled to any profit he would have derived from K + any costs incurred to the date of breach

C. Excuse by performance by reason of the other party’s anticipatory repudiation or inability to perform

1. Anticipatory repudation: unambiguous statement that

a. Repudiating party will not perform

b. Made prior to time that performance was due

2. Anticipatory repud. gives rise to immed. Claim for damages of breach unless claimant has already finished her performance

3. Anticipatory repud. Can be reversed/retracted so long as no material change in position by other party.  If repudiation is timely retracted, duty to perform is reimposed  but performance can be delayed until assurance assurance provided.

D. Excuse by reason of a later K

1. Recission/cancellation - Cant cancel after one party has fully performed

2. Accord/Satisfaction:

a. Accord: agmt in which one party to existing contract agrees to accept, in lieu of performance another performance.  Satisfaction is the performance of the accord agmt.  

i. Accord alone suspends legal enforcement of the original obligation as to provide time to perform accord

ii. Satisfaction alone: if accord not performed then other party can sue on the original obligation or the accord

b. Consideration requirement: part payment of a debt that is due and undisputed is not consideration for promise to release the remainder of debt. Thereofre does not excuse payment of rest of the debt; instead is substituted performance. 

3. Modification: (substituted agmt) – an agmt by the parties to an existing obligation to accept a diff. Agmt in satisfaction of the existing obligation
4. Novation (substituted person)

a. An agmt between both parties to an existing K to the substitution of a new party (same performance, diff. Party)

b. Novation excuses the contracted for performance of the party who is substituted for or replaced

c. Novation  vs Delegation: Novation requires agmt of both parties to the original K and excuses the person replaced from any liability for nonperformance.  Delegation does not require agmt of both parties and dose not excuse

E. Excuse of performance by reason of a later, unforeseen event

1. Performance of contractual duties (but not duty to pay) can be excused if 

a. Something happens after K formation but before completion of K performance

b. That was unforeseen

c. Makes performance impossibly, commercially impracticable or frustrates the purpose of the performance

2. Death: Excuses performance; estate not obligated. But if the death does not make performance impossible then the estate must hire someone else to perform

3. Damage/destruction of subject matter of K

a. If it costs more to complete, it is not impossible

b. Where the risk of loss is still with the S, S is excused from performance

c. If risk of loss passes to S, and S’s only obligation is to pay,  is not excused. 

d. If it is fungible commodity, performance is not impossible

e. Construction: During construction risk of loss lies with builder.  Contractor’s duty is not discharged by destruction of bldg unless buyer has assumed risk.  

4. Subsequent law/regulation

a. Impossible if later regulation outlaws performance

b. Frustration of purpose: still possible to perform but later later law affects purpose of deal

XII. Breach Remedies for Unexcused Perofrmance

A. Punitive Damages – none for breach of K

B. Liquidated Damages

1. Two Tests to determine whether K provision is valid liquidated damages clause or invalid penalty clause

a. At time of K, the amt of possible damages from any later breach of K is difficult to determine AND

b. At the of K, K provision is a reasonable forecast of possible damages. 

2. Can you recover more than actual damages?

a. Trad’l view: Yes if you pass the above test

b. Recent cases: liquidation damages can never be more than actual damages

C. Damages Rules for Ordinary K

1. Generally: injured party is entitled to recover an amount that would put her in as good a position as if the K had been performed

a. Steps

i. Identify P 

ii. What would P have rec’d if K performed

iii. What did P actually get

iv. Damages = C-B

b. NY: (ESSAY): “The money damages rules are based on the protection of an expectation interest.

2. Additions/Limitations

a. Plus Foreseeable consequential Damages: injured party can also recover for consequential or special damages that were in reasonable contemplation/foreeseble of both parties at the time of K. 

b. Plus incidental damages: costs incurred in dealing with breach

c. Minus Avoidable damages: no recovery for loss that could have been avoided by appropriate steps (burden of proof on avoidability is on D)

XIII. Damages Rules for UCC/Sale of Goods

A. S Breaches, B keeps the goods: FMV if perfect minus FMV as delivered.

B. S Breaches, S keeps the goods: 
1. Market price at time of discovery of breach minus K price

2. Replacement price – K price

C. B breaches B has goods : K price

D. B breaches S has goods: 

1. K price minus market price at time and place of delivery

2. K price minus resale price

3. Sometimes provable lost profits – look for

a. Sale of regular inventory

b. Breach followed by resale at exactly the same price

XIV. Quasi Contract – Unjust enrichment

XV. Nonmonetary Remedies

A. Specific Performance/Injunction : requires unclean hands, adequacy of remedy at law

1. Contracts for sale of real estate

2. Contract for sale of unique goods (antiques art custom made or other appropriate circumstances)

3. Contract for services: no specific performance but possible injunctive relief

B. Adequate Assurance of Future performance

1. Look for:

a. 1 party to K learning something after the K that gives him reasonable grounds for insecurity about other party’s performance and

b. Written demand for adequate assurance

2. Stop performance and make written demand for adequate assurance

C. Reclamation: Right of unpaid seller to get goods back:

1. B must have been insolvent at time that it received goods, and

2. S  demands return of goods within 10 days of receipt (10 day rule) or within reasonable time if before delivery there was express representation of solvency by the buyer and

3. B still has goods at the time of demand. 

D. Stopping Goods in Transit/recovering goods in storage if buyer is insolvent

E. Rights of good faith purchaser in entrustment

XVI. Third Party Problems

A. 3rd Party Beneficiaries

1. Vocab

a. 3rd party benefit: not party to K; able to enforce K others made for her benefit

b. Promisor: person making promise that benefits 3rd party
c. Promisee: person who obtains promise that benefits 3rd party

d. Intended Beneficiary: named

e. Incidental beneficiary: not named

f. Creditor/donee beneficiary

2. Dealing with Efforts to Cancel or Modify:

a. An intended beneficiary can enforce K only after rights have been vested.  Once rights vested, K can’t be cancelled or modified without consent of beneficiary.

b. Vesting occurs when the beneficiary:

i. Manifests assent to the promise

ii. Brings suit to enforce the promise OR

iii. materially changes position in reliance of promise. 

3. Who can Sue Who?

a. Beneficiary can sue promisor: even tho Benef. Didn’t make K, he can enforce it; OR

b. Promsiee can sue promisor:

c. Donee beneficiary can not sue promisee but creditor beneficiary can 

4. Defenses: if a 3rd party sues a promisor, the promisor can assert any defense that he would have had if sued by the promisee

B. Assignment of Rights

1. Transfer of rights under a K in 2 steps:

a. K between only 2 parties

b. One of the party’s later transfers rights under that K to a 3rd party

2. Vocab.

a. Assignor: party to the K who later transfers rights under the K to another

b. Assignee: not party to K – able to enforce K because of assignment

c. Obligor: other party to K

3. Limitations on assignment

a. Contract Proivions

i. Does provision prohibit assignments – “don’t”: takes away assignemtn but not the power to assign which means that the assignor is liable for breach of K but an assignee who doesn’t know of the prohibition can still enforce agmt

ii. Does provision invalidate assignments – “don’t and if you do, it doesn’t count” – takes away both right to assign and the power to assign so that there is a breach by assignor and no rights in the assignee

b. CL: even if a K does not in any way limit right to assign, CL bars an assignment that substantially changes the duties of the obligor

i. Assignment of right to payment - OK

ii. Assignment of other performance rights – not ok if substantially changes obligor’s duty

c. UCC: assignment unenforceable if quantity requirement by assignee is unreasonably disproportionate to original quantity requirement 

d. Requirements for assignment

i. Must be “I assign”, not “I will/promise to assign”

ii. Consideration generally NOT required

e. Right of Assignee

i. Assignee can sue the obligor

ii. Obligor has same defenses against assignee as it would have against assignor

iii. Payment of obligor to assignor is effective until obligor knows of assignment. Similarly modification agmts between obligor and assignor are effective if the obligor did not know of the assignment

f. Multiple Assignments

i. Gratuitous assignments

i. General Rule: Last assignee wins.  Generally a gift assignment can be freely reovoked (via death, bk, making of another assignment).  Since a later gift assignment revokes an earlier gift assignment, the general rule for resolving claims among assignees who did not provide consideration is the last in time rule. 

ii. Exceptions: A gratuitous assignment irrevocable if it is the subject matter of a writing delivered to the assignee, the assignee has received some sort of indicia of ownership, or the assignee has made detrimental reliance on assignment.  If gift assignment irrevocable, it will take priority over later assignment. 
iii. NY: gratuitous assignment irrevocable if in writing. 

ii. Assignments for Consideration
i. General Rule: 1st Assignee for consideration wins
ii. Limited Exception: A subsequent assignee takes priority over an earlier assignee for value only if he both
1. Does not not know of earlier assignment
2. Is the first to obtain payment, judgment, novation or indicia of ownership
iii. Multiple Assignments for Consideration as Breach of Warranty: in an assignment for consideration, the assignor makes a warranty that the rights assigned are assignable and enforceable. 
C. Delegation: transfer by party of K of his duties/burdens under K to a non-party third party.  

1. Relationship of Assignment and delegation: 

a. Assignment: transfer of rights/benefits

b. Delegations: transfer of duties/burdens

2. Which Duties are delegable

a. Generally K duties are delegable UNLESS:

i. K prohibits delegations or prohibits assignments; (“no assignments = no delegations”)

ii. K calls for very special skills

iii. Person to perform K has a very special reputation

b. Be on watch !! for novation vs. delegation

3. Consequences of Delegation

a. Delegating party remains liable

b. Delegate liable to obligee only if he receives consideration from delegating party

