DOMESTIC RELATIONS


I. Rights of Unmarried People

A. Agreements

1. Express agmt between unmarried parties living together is enforceable if the sole consideration for agmt is NOT sex

2. NY will not IMPLY an agmt without an express agmt 

a. NY does not recognize palimony which is an implied agmt

3. Prenumptial agmts: K in contemplation of marriage (no topical limit but normally addresses economical issues in the event of divorce.
a. COA 2002: 4 things about prenups:

i. Must be in writing
i. If post 1980, must be signed by both parties and acknowledged
ii. If pre-1980, only has to be signed by party the prenup is against
ii. No Duress; must be freely made
iii. You can’t pre-agree on a divorce – that is void as against public policy
iv. No unsconscionability  (ex. if it sets amt of support so low that you have to apply to the state for assistance(
b. SOL for challenging prenup= 6 yrs

c. If the richer party raises prenup in the divorce proceeding, the SOL is waived.  So effectively there is no SOL

B. Nonmarital Children

1. Entitled to almost same rights as marital children (e.g. support/inheritance): 

2. Filiation proceedings: To ascertain who father is to establish child’s right to monetary support and inheritance from that man
a. If no man is willing to acknowledge the child, you go to family court to litigate

b. You can file anytime prior to child’s 21st b-day

c. Evidence Issues:

i. Paternity must be established clear/convincing evidence
ii. Mother’s testimony re: sex with D need not be corroborated
iii. D’s evidence of sexual access between mom and other men must be corroborated.
iv. Blood grouping evidence is only admissible to disprove paternity –its sufficiently persuasive to show matching blood type with father
v. DNA/Genetic testing admissible when offered by either party if it creates 95% probability it creates a rebuttable presumption
C. Five Heart/Balm C/A – all abolished, now is a felony to file one of these claims:
1. Breach of promise to marry
2. Seduction of an unmarried female
3. Alienation of affections
4. Criminal conversation/Adultery
5. Jactition of marriage (boasting of nonexistent marriage
D. You can still be liable for deceit if you fraudulently entice someone to marry you

E. Gifts between umarried People - General Rule: You can get gift given to a fiancée back if given in contemplation of marriage

II. Married Couples
A. Ceremonial Marriage

1. License: 

a. NY has abolished blood test requirement

b. Waiting period required of 24 hrs (license expires in 60 days

c. Failure to get license or defects in license does not affect validity of marriage

2. Ceremony:

a. Solemn declaration before an officiant and 1 witness

i. Officiant: clergy of ANY denomination.  

b. NY does not allow wedding by proxy (no specific form of ceremony)

B. Contractual Marriage: 2 parties are in different locations when they’re married and then each goes before Judge and signs a marriage K which must be acknowledged

C. Marriages at Sea: Ship captain’s can perform marriages

D. NY does not recognize CL marriage but will recognize a couple who entered a CL marriage in another state and moved to NY

E. Consequences of Being Married

1. Married people retain  their separate legal identity to almost all purposes (ex. as to 3rd persons they are responsible for their own torts, criminal activities, cotnrats, and to each other

2. Obligation of Support.  

a. Married people have a reciprocal duty to support other.  Calculated according to how rich the richer party is.  
b. If no support is being paid, you can bring a lawsuit in family court for separate maintenance (spousal support)

c. If some support is being paid and the issues is adequacy of support, you go to family court

III. Five Matrimonal C/A to Terminate Marriage

A. VOID VS. VOIDABLE:
	VOID
	VOIDABLE

	You are single – your relationships has no legal standing – you cant stay married even if you wanted to due to public policy grounds
	You’re married and you can get annulment. You can stay married if you want to.

	Why go to court if void? 1) Clarity of Record; 2) Child custody issues.
	Why go to court if voidable? To get annulment.

	Marriage can be attacked by an outside party
	Only spouses can raise the grounds for attack.

	Two grounds that VOID marriage: 

1) bigamy ; 2) Incest: you cant marry ancestors, descendants, sibilings (full and half), lateral relatives up or down 1 generation
	

	Applicable to Declaration of Nullity
	Applicable to Annulment

	
	


B. Annulment – 6 grounds

1. Underage = under 18.  If you are between ages 16-18, you can get married with consent of parent.

a. Court has discretion to deny

b. Waivable

i. If you cohabit after age of 18 you waive

2. Lack of mental capacity

3. Duress

4. Fraud ****: deceit that goes to an essential aspect of the marriage

a. 3 common cases of fraud

i. Misrepresentation concerning religion; waivable

ii. Misrepresentation concerning sex/procreation; waivable

iii. Misrepresentation concerning $/Wealth – NOT signficiant to warrant annulment

b. SOL = 3 yrs within discovery of fraud

5. Lack of physical capacity – incurable physical condition that prevents safe/normal sexual intercourse

a. Presupposes that couple did not have premarital sex

b. Incurable

c. Safe vs incurable sexual disease

d. Has nothing to do with procreation

6. At least 5 yrs of incurable insanity after marriage 

IV. SEPARATION AND DIVORCE

A. SEPARATION:  does not terminate marriage: Ct determines economic issues and spouses agree to separate

1. Why separate then?

a. Hope for reconciliation

b. Religious/moral issues re: divorce

c. Tactical/strategic reason (preserving right to will/govt benefits)

B. Four Common grounds common to both divorce/separation

1. Cruel/Inhuman Treatment (physical mental abuse that endangers well being of P/spouse)

a. Subjective ground

b. Ct will consider factor of spouse re-cohabitating but its not an absolute defense

2. Abandonment

a. Elements:

i. Voluntary separation of spouse from the other

ii. Without consent of the other spouse

iii. With intent on part of abandoning spouse to not resume cohabitation

iv. Without justificatin

b. Divorce requires 1 full yr of abandonment

c. Abandonment: no required time

d. Constructive abandonment: refusal of sex etc.

3. Adultery: act of sex or deviant sex with another person who is not your spouse

a. Defenses

i. Recrimination – if spouse is also adulterer

ii. Condonation: P knew of D’s cheating and forgave it and resumed sexual relations

iii. Connivance: entrapment.

b. SOL( 5 yrs from discovery

c. Procedural Issues

i. Pleadings must be verified.  D’s answer in adultery case doesn’t have to be verified.

ii. Spouses limited on what they can testify as to.  They CAN testify the following

i. To prove existence of marriage

ii. To disprove/deny adultery

iii. To disprove a defense

iii. Spouses CAN’T Testify as to: Actual Adultery

iv. To Prove adultery:

i. 3rd party testimony

ii. Circumstantial evidence

iii. Testimony of prostitutes/private detectives must be corroborated.

4. 3 consecutive yrs of imprisonment

5. Last ground

a.  Separation Only: Failure to support and inadequacy of support

i. Seek a separation and ask court to fix award for support.

ii. Ct will look at the means of the richer party and also at marital fault

b. Divorce Only: Conversion Divorce: if both parties agree marriage is over, they separate either under a K agmt or under a court ordered separation.  Then they must stay apart for 1 yr and then convert their separation into a divorce

i. if 1 party is unwilling to end marriage, then divorce can only occur on fault grounds

ii. If both parties agree, you can separate, wait 1 yr, then covert to divorce

C. Separation Agmts – 

1. 4 factors

a. Must be in writing

b. Must be acknowledged/noratized

c. Freely made

d. File with court in county where you are seeking your divorce

2. Couple must live apart for 1 yr (must not cohabit with intent to reconcile) – If they do the clock starts over.

D. DISSOLUTION: When your spouse has disappeared. You have to demonstrate that your spouse has been missing without tidings.

1. Requirements:

a. Make a diligent search

b. Publish a request that spouse return for 3 consecutive weeks in English speaking newspaper. 

c. You have lived in NY for 1 yr or NY was matrimonial domicile at the time of disappearance

2. No collateral remedies (because spouse is missing)

V. JURISDICTION – to be brought in Supreme CT

A. SMJ

1. 1 spouse must be domiciled in NY

2. 3 alternative tests to satisfy residency requirement

a. If both parties reside in NY and grounds occurred in NY, there is immediate access to Court

b. If only 1 party resides in NY, ct will allow case to go fwd after 1 yr of residency if theres a PLUS factor

i. Couple married in NY

ii. At some point, they lived in NY as spouses

iii. Grounds occurred in NY

c. If no plus factor, 1 party residing in NY, then that party needs to have resided for 2 yrs.

