I. FORMATION REQUIREMENTS (People, Paper, Acts)

A. Incorporators (people) – must be 1 or more adult humans only- no entities

1. Execute the certificate  and deliver to Dept of State

2. Hold an organizational Mtg.

B. Certificate of Incorporation (paper)

1. Purpose

(a) K between corp. and s/h

(b) K between Corp. and state

2. Info on certificate

(a) Names/Addresses

(i) Corporate name: must have one of following: corporation, incorporated, limited

(ii) NY County of the “office of corporation

(iii) Designation of NY Sec. of State as agent for service of process (and address forwarding process).  May also name registered agent for service of process.

(iv) Name and address of each incorporater

(b) Statement of Duration – if silent presumed perpetual

(c) Corporate purpose: statement is required

(i) General statement of purpose

(ii) Specific statement of purpose and ultravires rules

(a) Ultra Vires K are valid

(b) S/h can seek an injunction

(c) Responsible Os and Ds are liable to corp. for ultravires losses.

(d) Capital Structure

(i) Types of stock

(a) Authorized stock: max # of shares the corp. can sell

(b) Issued stock: # of shares the corp. actually sells

(c) Outstanding stock: shares that have been issued and not reacquired by the corp. 

(ii) Must be included in certificate: authorized stock, no. of shares per class, and info about par value, relative rights, preferences and limitations of each classes.

(a) If preferred shares issues in series (subclasses), statement of variations in the series and Bd’s power if any to establish series and fix variactions, and limitations on Bd’s authority to change the no of shares in any series of preferred shares

1. At least 1 class of stock must have unlimited voting rights and at least one class of stock must have unlimited dividend rights. 

3. Acts: 

(a) Each incorporator signs certificate and acknowledges it before a notary.

(b) Dept of State files the certificate which is “conclusive evidence” of valid formation (de jure corporation).

(c) Organizational mtg held by incorporators to adopt bylaws and to elect initial bd of directors.  Bd then takes over mgmt. 

II. Legal Signficiance of formation of corporation

A. Internal affairs governed by law of state of incorporation

B. Corporation is separate legal person

1. Can’t make more than $5K political contribution per yr

2. Can make charitable contributions with no statutory ceiling

3. D and O no liability.  S/h have limited liability (only liable for price of shares

III. De Facto Corporation Doctrine – when business fails to achieve de jure status and is treated as a corporation so that s/h wont be liable for its debts

A. De Factor Corporation

1. There is Relevant incorporation statute

2. Parties made good faith, colorable attempt to comply with it; and

3. Some exercise of corporate privileges 

4. NY: may be alive but in limited circumstances

B. Corporation by Estoppel: Abolished in NY

IV. BYLAWS

A. By laws are not required for formation but almost all corps have them – they set up internal procedures and define responsibilities

B. If inconsistent with certificate, the certificate controls.  Outsiders are not bound by by-laws or charged with knowledge of them (they are a K among the s/h

C. Incorporators adopt bylaws at the organizational mtg

D. S/h can repeal/adopt by-laws.  Board can do so only if the certificate or a s/h bylaw allows it.

V. PREINCORPORATION CONTRACTS

A. Promoter: acts on behalf of a corporation not yet formed (no right to compensation for setting up corp)

B. Liability on preincorporation K

1. Corporation not liable on preincorporation K until it adopts it

(a) Corp. can adopt a preincorporation K in the following ways:

(i) Express (bd resolution)

(ii) Implied: knowing acceptance of a benefit of the K

2. Unless K states otherwise, the promoter is liable on preincorporation K until there is a novation.  

(a) Adoption makes corporation and the promoter both liable

VI. SECRET PROFIT RULE (promoter dealing with corporation itself): Promoter cant make secret profit on her dealings with the corporation

A. Tests for profit

1. Sale to corp. of property acquired before becoming promoter (price paid by corp – FMV)

2. Sale to corp. of property after becoming promoter (price paid by corp – price paid by promoter)

3. Promoter is not liable to the corp if the Board consents or ratifies the profit

VII. FOREIGN CORPORATIONS

A. Foreign corporation is one incorporated outside NY (can  be another state)

B. Doing business = regular course of intrastate, not interstate business activity.  Not occasional or sporadic

C. Foreign corp can qualify by applying to Dept of State and designating the Sec of State as agent for service of process.  Must prove it is in good standing with home state

D. When foreign corp. transacts business without qualifying:

1. Penalty when corp finally does qualify and

2. Corp cannot sue in NY (but can be sued)

ISSUANCE OF STOCK

I. What is an Issuance of Stock 

A. Occurs when a corp sells or trades its own stock

B. Is a way a corp can raise capital.  Investors buy stock and become owners of the corp.

C. Differs from issuance of bonds – where investor makes a loan to the corp, and the holder of the bond is a CR (not an owner).  Debenture is the loan the repayment of which is not secured by corporate assets

II. SUBSCRIPTIONS (written, signed offers to buy stock from corporation_

A. Revocation of preincorporation subscriptions

1. Preincorporation offers are irrevocable for 3 months, unless provided otherwise, or all subscribers agree (this way people forming the corp can rely on the $ as being there)

2. Post incorporation subscriptions are revocable until acceptance
3. When corp and subscribers become obligated under a subscription = Acceptance = when the board accepts the offer – the bds call for pymt must be uniform within each class or series of stock. 

4. If the subscriber defaults on pymt what happens?

a. If subscriber paid less than 50% of purchase price and doesn’t pay within 30 days of written demand, the $ paid is forfeited to corp and corp can resell the stock

b. If subscriber has paid +50% and doesn’t pay within 30 days of written demand, corp must try to sell stock to someone else for cahs.  If no one will pay remaining balance, paid amt is forfeited and shares canceled.  If someone IS willing to pay balance, original subscriber recovers any excess over the total he originally agreed to pay.
III. CONSIDERATION – what must corp receive when it issues stock

A. Form of Consideration

1. Permitted: cash, tangible/intangible property, labor/services already performed for corp (incl in formation of the corp – except promoter work), binding obligation to pay purchase price in future in cash/property, or a binding obligation to perform for the corp future services having an agreed value

2. NOT permitted: anything else (it results in unpaid stock and is treated as water)

B. Amt of Consideration

1. Par = minimum issuance price

2. NO Par = no min issuance price (BD sets price unless certificate reserves this right to the s/h)

3. Treasury stock: stock previously issues and reacquired by corp which corp can resell

a. Note: even if stock was originally par, always treat issuance of treasury stock as no par

4. Acquiring property with par value stock 

a. Bd always values the consideration in a par issuance

b. IN no par, Bd values consideration unless certificate allows s/h to do so

c. Bds valuation is conclusive absent fraud

5. Consequences of issuing par stock for less than par value (watered stock)

a. D liable if they knowingly authorized the issuance

b. S/h if they bought watered stock

c. If s/h transfers watered stock to A who purchased in good faith, A is not liable but s/h and board are still liable

IV. PREEMPTIVE RIGHTS
A. S/H’s right to maintain % ownership by buying new issuance of stock for money (does not include sale of treasury shares or sale of shares authorized by original certificate and sold within 2 yrs of formation)

B. If cert of incorporation is silent re: preemptive rights:

1. For Corps formed on or before 2/22/98: Preemptive rights exist for all shares 

2. For corps formed after 2/22/98: Preemptive rights DO NOT exist unless certificate says so

3. If certificate provides for preemptive rights and is issuing stock for property( NO preemptive rights because these rights only exist if the new issuance is for money!

DIRECTORS AND OFFICERS

I. Statutory Requirements for DIRECTORS

a. Number: 1 or more; number set in by laws or by s/h action or by BD (not set in certificate)

b. Incorporators elect initial directors. After that s/h elect D at annual mtg.  Can elect whole board or classify bd in the certificate or bylaw adopted by s/h.  Can have 2,3,or 4 classes of equal number. No class can have fewer than 3 members

c. Can be removed for cause by s/h.  Can be removed for cause by BD if permitted in bylaw or certificate.  D can be removed without cause only by s/h and only if certificate or bylaw allows

i. Cannot be removed if cumulative voting in effect and number of votes cast against removal would have elected her.

d. Generally, remaining D can vote to select successor.  If vacancy was due to removal of D by s.h without cause, Replacement is selected by the s.h unless certificate or s.h bylaw allows bd to do it. 

e. BD action

i. There are 2 ways Bd can take a valid act

1. Unanimous director consent in writing to act w/out a mtg, or

2. Mtg

ii. No notice is required for regular mtgs, Notice is required for special mtgs (form and  type of notice set forth in bylaws).  If no notice given , action taken is void unless those not given notice waive the defect in writing or attend mtg without objection. 

iii. Proxies not allowed and no voting agmts

iv. Quorum for mtg – must have a majority of entire bd (meaning the number of positions if no vacancies).  If quorum present, passing a resolution requires majority vote of those present

1. Certificate/bylaw can decrease quorum to less than majority but never to fewer than 1/3 of direftors.  Can’t decrease requirement that a majority vote of those present is required to approve an action

2. Certificate (not bylaw) can increase quorum to supermajority.  Can also increase voting requirement to greater than majority (e.g. require approval by ¾ of Ds to pass resolution

II. ROLE OF DIRECTORS

a. Bd manages business of corp.  Sets policy, monitors/supervises officers, declares dividends and other distributions

b. Majority of entire bd can delegate mgmt functions to committee of 1 + directors.  

c. Committee cant amend, repeal, adopt bylaws, recommend action to s/h, fill BD vacancy or set director compensation (but can recommend for Bd action)

III. DUTY OF CARE: D must discharge duties in good faith with degree of diligence, care, and skill of ordinarily prudent person under similar circumstances

a. Nonfeasance: director does nothing – D liable only of his breach caused a loss to the corp. 

b. Misfeasance (BD does something that hurts the corp.): Here Ds’ decision caused corp to lose money.  But director is not liable if she mts the business judgment rule: A court will not second guess a business decision if made in good faith, reasonably informed and had a rational basis

IV. DUTY OF LOYALTY: D must act in good faith and with the conscientiousness, fairness, morality, and honesty required of fiduciaries.  Because these cases involve conflicts of interest, the BJR canot apply
a. Interested Director Transactions – any deal between corp and a D or business of which its director is also a D or O or in which he has substantial financial interest.
i. Interested Director Transactions will be set aside unless D shows either
1. Deal is fair and reasonable to the corporation OR
2. Material facts and her interest were disclosed or known AND the deal was approved by any of these:
a. S/h vote, or 
b. Bd approval by sufficient vote not counting votes of interested directors; or
c. Unanimous vote of disinterested D if interested D are needed to make a quorum
ii. Bd can fix compensation of D in any capacity unless cert of bylaw says they can’t Compensation must be reasonable an in good faith. If excessive it is a waste of corporate assets
iii. Stock options to D/O as incentive to service must be approved by s/h vote
iv. If corp listed on stock exchange, use of options must be authorized pursuant to exchange policies (in which case s/h approval not required)
b. Competing Ventures
i. D cannot go into competition with her corporation.  If D does, corp recovers D profit and may be sued for damages by corp.
c. Corporate Opportunity = something the corp. needs, has an interest or tangible expectancy in or is logically related to its business
i. D can’t usurp corporate opp until he
1. Informs bd of its existence and
2. Waits for bd to reject it
ii. Corp financial inability to pay for opp is probably not a defense.
iii. If there was a restriction/regulation keeping corp from taking advantage of opp., that may be a defense
iv. Remedy for usurpation: Construction trust. (if D stil has the corporate opp., he must sell it to corp at his cost.  If D sold opp at a profit, corp gets the profit.)
v. Watch for: usurpation with interested director transaction.  D usurps opp and then sells/leases to the corp. 
V. OTHER STATE LAW BASES OF DIRECTOR LIABILITY

a. Ultra Vires Acts
b. Watered Stock
c. Improper Loans
i. For corps formed on or before 2/22/98, loans of corporate funds to directors must be approved by s/h vote (in which a quorum is majority of disinterested shares), unless cert. Allows BD to decide the loan benefits
ii. For corps formed after 2/22/98, loan of corporate funds can be OK by Bd conclusion that loan is in the corporation’s interest which means it benefits the corp. 
d. Improper distributions
e. Liability of Ds:
i. General Rule: D is presumed to have concurred with bd action unless dissent is noted in writing in corporate records.  This means
1. Entering dissent in the minutes
2. In writing to corp secretary at the mtg or
3. Entering dissent in a registered letter to the corporation promptly after adjournment. Can’t dissent if voted for the resolution at the mtg. 
ii. Exceptions
1. Absent Ds not liable if they register written dissent within reasonable time after learning of action
2. Good faith reliance on info, opinions, reports, statements by
a. Reliable Officers or employees of corp
b. Competent lawyers or Public accts or
c. Committee of which the person relying is not a member as to matters within its designated authority
VI. OFFICERS (owe same duties of care and loyalty as directors)

a. Officers are agents of the corp
b. Bd selects officers – one person can hold multiple offices simultaneously
c. Selection and removal of officers
i. By directors unless certificate allows s.h to elect them.  But even then D can suspend D’s authority for cause
ii. If D’s fire an officer, corp mite be liable for breach of K damages but officer cant get job back
d. Judicial action: NY attny general or holders of 10% of all shares may sue for a judgment removing an officer for cause, Ct can bar reappointment of a person so removed from office. 
VII. INDEMNIFICATION OF D AND O (when X is sued in capacity as officer/director
a. IN an action by or on behalf of corporation
i. Prohibited: Reimbursement prohibited if O or D held liable to the corporation
ii. Of Right: Corporation Must indemnify if the O/D was successful in defending the action, on the merits or otherwise.  The bd passes a resolution re: indemnification.
iii. NEW COA LAW: D or O can’t recover incurred costs in establishing her right to indemnification.
iv. Permissive:  when not any of above, corp may indemnify the O or D
1. Standard: D/O must show that he acted in good faith and for a purpose reasonably believed to be in corp’s best interest.  Reimbursement can be settlement amt, expenses, attny fees (but not judgment)
a. Reimbursement not allowed if contrary to provision in certificate or by laws or bd/s/h resolution 
b. In an action by or for someone other than the corporation, reimbursement permitted of D/O shows she actedin good faith and reasonably believed to be in the best interest of the corp.  (in a criminal case, must also who that he had no reason to believe his conduct was unlawful.  Reimbursement can  include judmgnet settlement, expenses, attny fees.
c. Who determines Eligibility?

i. Bd (with a quorum of D being nonparties); or if no quorum; 
ii. S/h or quorum of disinterested directors; or
iii. The Bd pursuant to report from indep. Legal counsel.
d. Ct where D/O was sued can order indemnificiation if it finds the D/O fairly and reasonably entitled to it (order does not include reimbursement for a judgment
e. Cert/Bylaws can provide for indemnification by resolution of Bd or s/h  or by agmt unless D/O acted in bad faith (does not apply to claims arising before it was adopted)
f. Corp can advance litigation expenses to the O/D but expenses must be repaid if it turns out that O/D not entitled.
g. Corp can buy insurance to cover D/O liability.
SHAREHOLDERS

I. HOLDING S/H LIABLE for DEBTS OF CORP

A. General Rule:  s/h not liable. But court can PCV and hold s/h personally liable if they abused privilege of incorporating and if fairness demands that s/h not have limited liability. 
B. PCV Standard – NY courts may PCV to prevent fraud or to achieve equity.  Cts will prevent use of corp as cloak for illegality. 

1. Alter ego (identity of interests, agency, excessive domination)
a. Ex. Commingle personal and corporate funds, dummy corps, or a parent corp that controls the daily ops of a sub, or a group of separate corp operated as one to dominate.  

b. A Court MIGHT PCV of X so dominates the corp that it is his mere  agent.  X may treat the corp as his alter ego, but nNO PCV if corp has any mind, existence, or will of its own.  

2. Undercapitalization

a. Undercapitalization by itself is not enough for PCV – you also need illegality, fraud, or excessive domination
3. Cts are generally more willing to PCV for a tort victim than for a K claimant
C. Wages **: in a close corps, the 10 largest s/h are personally liable for wages and benefits to the corps’ employees
D. Professional Service Corp: s/h personallyliable for negligence in rendering professional services.  Not liable for rent due on lease in name of prof’l corporation
II. S/H mgmt of Corporation

A. Generally, D not s/h manage corp.  Bd must exercise mgmt power and s/h should not encroach directly on that power. 

B. **S/h can manage corp directly in close corp – few s/h and shares not publicly traded.

1. A provision in cert. Can restrict or transfer Bd power to s/h or others if

a. All incorporators or s/h (nonvoting and voting approve it)

b. All subsequent s/h have notice

c. It is conspicuously noted on front and back of all shares, and 

d. Shares are not listed on an exchange or regularly quoted over the counter. 

2. When S.h do manage the corp, they owe duties of care and loyalty

3. Trend towards imposing fiduciary duties on s/h in thei dealings with each other.  Controlling s/h can’t use their power for personal gain at the expense of minority s/h or the corporation or to oppress minority s/h or the corporation.  They owe duty of good faith.  The courts are protective because there is no public market for the shares.

III. S/H Derivative Suits

A. In a derivative suit, a s/h is suing to enforce the corporation’s claim. It’s a case in which the corporation is not pursuing its own claim, so a s/h steps in to prosecute the claim.

1. Anytime there’s a breach of duties, it’ll hurt the corp and therefore will be corps’ c/a

2. Direct suit: when S/h sues bd for personal claim

3. S/h suit to compel dividends? May be derivative if the claim is based upon breach of duty to the corporation.  In a derivative suit, it must be in the right of the corporation.  Usually, dividends are what s/h want. But if you can claim breach of dity, then maybe its derivative.

4. Waste of corporate assets = breach of duty of loyalty = derivative.

B. Consequences of a successful derivative suit?

1. Generally recovery of any successful derivative suit goes to the corp.

a. S/h Receives costs, attny fees from judgment won.

b. S can recover damages directly if recovery by corp would just return the $ to the bad guys. 

C. Consequences of Unsuccessful derivative suit?

1. S/h can’t recover costs/expenses
2. S/h is probably liable to whoever it sued for its costs (maybe attny fees of S sued without reasonable cause)
3. Other s/h can not later sue same defendant on same transaction
D. Requirements to bring a s/h derivative suit

1. Stock ownership: person bringing suit 
a. must have owned stock (or held voting trust certificate) at the time claim arose, or 
b. have gotten it by operation of law (i.e. inheritance or divorce decree) from someone who did,  and 
c. MUST own stock when the action is brought and through entry of judgment
2. Must adequately represent the interests of corp and s/h
3. Must also make demand that Directors bring suit unless it would be futile
a. It is futile when:
i. Majority of bd is interested or under control of interested D, OR
ii. BD did not inform itself of the transaction to the extent reasonable under the circumstances, OR

iii. Transaction is so egregious it cant be sound business judgment
b. P must plead with particularity efforts to secure the bd’s initiation of suit or why demand was excused
4. Can be required to post security for costs unless P owns more than 5% or more of any class of stock or her stock is worth more than $50K (to deter stike suits)
5. If demand made and refused, S/h can’t sue unless she can show majority of Bd is interested or its procedure was incomplete/inadequate
6. Corp can move to dismiss deriv. Suit based on finding by independent directors that suit is not in best interest of corp. 
E. Litigation
1. Role of Corporation
a. Must be a party
b. Nominal D – named as a defendant because corp did not bring suit on its own
2. Defenses
a. Substantive defenses that could have been raised against the corp
i. Ex: X claims S/F defense because no written agmt with C Corp. 
b. P disqualification defenses
i. Ex. Bd of D claim S knew of, assented to, benefited from ultra vires activities of corp
3. No dismissal or settlement without ct approval.  Ct may order notice given to s/hs whose interest will be substantially affected by discontinuance of a case. 

IV. VOTING
A. General Rule: Record owner as of record date has the right to vote
1. Record Owner is the person shown as the owner in the corporate records.  

a. Record date = a voter eligibility cut off, so no fewer than 10 and no more than 60 days before the mtg. 
2. Exceptions to the general rule;
a. Even if it is the record owner on the record date, corp does not vote treasury stock. 

b. Death of S/h: S/h’s executor can vote the shares. 

c. Proxies

i. A proxy is 


i. A writing

ii. Signed by record s/h or authorized agent

iii. Directed to secretary of corp.

iv. Authorizing another to vote the shares.

1. S/h signature not needed if electronic transmission or telegram makes clear that it is authorized by s/h

ii. Proxies are OK in s.h voting (tho not ok in director’s voting)

iii. A proxy is good for 11 months unless it says otherwise

iv. Proxies are revocable even if it states it is irrevocabl

v. For proxy to be irrevocable it must be a ‘proxy coupled with an interest”

i. It must say its irrevocable and

ii. Proxy holder must have some interest in the shares other than voting. (interest can be ownership, option, pledge)

3. Voting trusts and agmts

a. Requirements for a voting trust

i. Written trust agmt controlling how the shares will be voted

ii. Copy to corporation 

iii. Transfer legal title of shares to voting trustee; and

iv. Original s/h receive voting trust certificates and retain all s/h rights except for voting.

b. Time limit on voting trusts: 10 yr maximum.  Within 6 months of expiration, can be extended for another 10 yr term

c. Requirements for voting agmts
i. S/h can enter voting agmt

ii. Must be in writing and signed

iii. Voting agmts are not specifically enforceable

iv. A proxy given subj to voting agmt is irrevocable if it says so (treated like a proxy coupled with an interest)

d. S/H can agree to vote to elect each other but cannot agree on what they will do when they become directors because voting agmts between directors are no good

B. Where do S/h vote?

1. 2 ways s/h can take a valid action

a. Unanimous written consent of the holders of all voting shares to act without a mtg, or 

b. Mtg

2. Annual mtg (can be held anywhere): court can order one if not held.  This is where s/h elect directors. 

3. Special mtg (can be held anywhere) 

a. Special mtg can be called by 

i. Board, or

ii. Anyone provided in the certificate

b. Special mtg to elect directors must be called by the Bd if there is a failure to elect a sufficient number of directors to conduct the business of the corporation.  If Bd fails to call this mtg, the holders of 10% of the voting shares can demand mtg in writing – in which case the corp. sec gives notice or the s/h give notice of the mtg. 

4. Notice Requirement: must give written notice (includes fax/email) to every s/h entitled to vote for every mtg between 10-60 days before the mtg.

a. Contents of notice: 

i. must state when and where the mtg will be

ii. Must inform of if proposed action entitles s/h to appraisal rights  and why

iii. Notice of special mtg must state who called it and purpose

iv. Statement of purpose limits what can be done at the mtg

i. Ex.  If stated purpose of mtg is to remove an officer, it is no good because the mtg must be for something the s/h can vote on – officers are hired/fired by the board and therefore it is an improper purpose

b. Consequence of failure to give notice = action taken at mtg is void unless those not receiving notice waived notice defect. 

i. Waiver can occur

i. Express – in writing and signed anytime; or

ii. Implied – if you attend the mtg without objection

C. How do shareholders vote

1. Must be a quorum represented at mtg.  Quorum determined by number of shares represented not number of s/h.  Generally quorum requires majority of outstanding shares. 

2. Certificate, not by laws can provide that a quorum requires 90% of shares entitled to vote be represented at the mtg or that a supermajority is required to pass a resolution. (same with director voting)

3. Certificate/bylaws can reduce a quorum to less than a majority but can never provide that a quorum consists of fewer than 1/3 of the shares entitled to vote

4. If quorum is present, a majority may act to bind corp unless the certificate requires higher vote.  Majority means majority of the shares actually voting in favor or against the proposal (absentions don’t count). 

5. Unlike directorsm a quorum is not lost if people leave the mtg. 

D. How and when do s/h use cumulative voting (rarely tested)

1. Cum voting only available in voting for directors. It is a way to help small s/h get representation on the board

2. # of shares x # of directors to be elected =how shares can be cast

3. Cum voting is not allowed only if the certificate specifically allows it

4. % of shares required to elect one director if cum voting in place

X = # of directors being elected

     100        = %    You need one share more than this percentage to elect a 

    X + 1    

director

V. SALE OF STOCK OF S/H

A. Amt of consideration:  S/h can sell shares for less than par (par is an issuance rule so is ony relevant when the corporation is selling its own shares; inapplicable to sales by individuals

B. Stock Transfer Restrictions:  (e.g s/h selling shares violation of right of first refusal)

1. Action against the selling s/h – Look to validity of the restriction

a. Will be upheld so long as restriction is reasonable and not an undue restraint on alienation. Right of first refusal is OK as long as price offered is reasonable.   Corp prob can’t require s/h to get corp approval before selling stock because then this would allow the corp to refuse for no reason at all.  But it may be ok if it says approval can’t be withheld unreasonably. 

2. Action against buyer of the stock – look for buyer knowledge/notice

a. Even if restriction is reasonable and valid, it can’t be invoked against transferee unless either

i. It is conspicuously noted on stock certificate OR

ii. Transferee had actual knowledge of the restriction

VI. RIGHT OF S/H TO INSPECT AND COPY BOOKS AND RECORDS OF CORP

A. State gives s/h right to inspect and copy

1. Minutes of s/h proceedings (on  5 days written demand)

2. Record of shareholders  (on  5 days written demand)               

3. List of current D & Os ( on 2 days written demand)

B. S/h may be required to give an affidavit that his purpose is not other than in the interest of the corp and has not w/in 5 yrs tried to sell any lists of s/h (corp can’t demand more detail in affid)

C. S/h can make a written request for corps’ latest annual balance sheet, profit and loss statement, and latest interim statements distributed to s/h or public.

D. CL right of any s/h to inspect records at a reasonable time and proper place for a proper purpose

VII. DISTTRIBUTIONS (Pymt to s/h – can be dividend or payment or repurchase shares or to redeem shares (forced sale to corp at price set in certificate)

A. No s/h right to distribution until it is declared by the Bd at their discretion.  Cts will not interfere with the Bd’s discretion absent bad faith or dishonest purpose 

1. Stock split vs. distribution : Stock split gives s/h more shares than he now has but reduces the value of each share proportionately

B. Which S/H get dividends?

1. Common Stock

2. Preferred Stock (get paid first)

3. Participating (get paid twice – once as preferrede and again because they are participating)

4. Cumulative – add up the yrs in which no dividend was paid

C. Which funds used for any distribution:

1. Surplus

a. Surplus = Assets – liabilities – state capital = Net assets – state capital

b. Surplus can be used for distribution (at the bd’s discretion)

2. Stated Capital

a. Stated capital cannot be used for distributions

b. On par stock, stated capital = par value

i. Any extra $ goes into surplus

c. On No-Par stock: Within 60 days after issuance, Bd can allocate any part, but not all, to surplus.  If bd doesn’t do this, its all stated capital

D. Corp can make distributions if it lost money last yr but cant if corp is insolvent or if distribution would render it insolvent (unable to pay debts as they come due in ordinary course of business.  And after a distribution, net assets must at least equal stated capital.

E. Directors are personally liable for unlawful distributions, as are s/h who knew the distribution was unlawful upon receipt – A director’s possible defense is good faith reliance. 

F. Redemptions are set in certificate and must be done proportionately within each class of stock.  Repurchases are individually negotiated and can discriminate except in close corp where equal opp must be given to s/h. Can’t repurchase for improper prupose such as paying greenmail to potential raiders

FUNDAMENTAL CORPORATE CHANGES

I. CHARACTERISTICS OF FUNDAMENTAL CORPORATE CHANGE

A. Requires s/h approval + Bd approval.  In most cases corp must notify Dept of State by delivering a doc which the Dept. Files

B. Dissenting s/h right of appraisal: right of s/h to force corp to buy her shares at fair value

1. What triggers s/h right of appraisal

a. Some amendments to certificate

b. Consolidation

c. Your corp merges into another corp

d. Your corp transfers substantially all of its assets, or 

e. Your corp’s shares are acquired in a share exchange

2. ***There is NO Right of appraisal if company is listed on NASDAQ or nat’l securities exchange because there is a public market for shares (so s/h can just sell its shares)

3. To perfect appraisal right, s/h must:

a. File written notice of objection and intent to demand pymt before s/h vote

b. Abstain or vote against proposed change; and

c. Make written demand to be bought out after the vote. 

4. If s/h and the corp cannot agree on fair value, the corp sues and the ct determines the value.  No minority share discount  (discounting of minority shares because they are worth less cuz they carry no control over corp affairs)

II. AMENDMENT TO CERTIFICATE

A. Minor changes (office location, registered agent) made by bd

B. Other amendments (change of name, purpose duration, increase/decrease of shares or par, new classes of stock, preemptive rights) MUST be approved by bd action AND by a majority of the shares entitled to vote. 
C. Amendments to change or strike supermajority quorum or voting requirements or to stroke a provision restriction Bd authority

1. For corps formed on or before 2/22/98:Must get Bd approval and approval by 2/3 of the shares entitled to vote.
2. For corps formed after 2/22/98: Must get Bd approval and approval by a majority of shares entitled to vote
3. **if it’s a s/h supermajority quorum: you always need approval by 2/3 share entitled to vote regardless of when corp was formed ( an old corp can adopt the new view in its certificate)

D. If an amendment is approved, deliver certificate of amendment to Dept of State for its filing
E. There are dissenting s/h rights of appraisal, if the amendment alters or abolishes a preference, changes redemption rights, alters or abolishes preemptive rights or limits voting rights

III. MERGERS OR CONSOLIDATIONS
A. Each company’s bd directors adopts a plan of merger ( or consolidation) AND
B. S/h approval by each corp. 
1. For corp formed on or before 2/22/98: at least 2/3 shares of shares entitled to vote

2. For corp formed after 2/22/98: approval by a majority of shares entitled to vote

C. No s/h approval required in short form mergers (when parent corp owns 90% or more of each class of stock of subsidiary that is merged into a parent corp.

D. Deliver certificate of merger (or consolidation) to Dept of State for filing. 

E. Any dissenting s/h’s right of appraisal ? Yes if your company disappeared

1. Yes for s/h of acquired company in a merger (because it disappeared)

2. Yes for s/h of both companies in a consolidation (because they disappeared)

3. No for s/h of surviginv company in a merger (even tho they voted on the deal)

4. Yes for s/h of subsidiary in a short form merger (even though they did not get to vote)

F. Effect of merger of consolidation: surviving co succeeds to all rights and liabilities of the constituent companies.
IV. TRANSFER (not just mortgage) OF ALL OR SUBSTANTIALLY ALL ASSETS NOT IN ORDINARY COURSE OR SHARE EXCHANGE
A.  There are fundamental corporate changes for the selling corp only – not the buying corp.

B. Requires that

1. Each co’s bd of directors authorizes the deal AND

2. Approval of selling corp’s s/h

a. # of shares of selling corp which must approve sale

1) Formed on or before 2/22/98: at leawst 2/3 shares entitled to vote

2) Formed after 2/22/98: at least majority of shares entitled to vote

b. # of shares of buying corp which must approve sale: Zero  - they don’t vote because its not a fundamental corporate change for the buyer

C. Dissenting s/h rights of appraisal?  YES for s/h of selling corp only

D. In the share exchange, deliver plan of exchange with the Dept of State for filing.  In transfer of assets no such filing required. 

1. Exception: No right of appraisal even for s/h of selling corp if a sale of assets is for cash and the company will dissolve and distribute cash to s/h within 1 yr

E. General Rule: Acquiring co will not be liable for torts of the company whose assets it acquired unless

1. The deal provides otherwise, or

2. The purchasing co. is mere continuation of the seller OR

3. the Deal was entered  fraudulently to escape such obligations (no successory liability like merger)

V. DISSOLUTION

A. Voluntary – No bd vote necessary – What s/h vote required

1. Formed on or befre 2/22/98: at least 2/3 of shares entitled to vote

2. After 2/22/98: At least majority of shares entitled to vote

3. Either way, the certificate of dissolution delivered to the Dept of state for its filing

B. Involuntary (judicial – someone is asking for a ct order of dissolution)

1. By bd resolution or resolution of majority of shares entitled to vote, stating that corp has insufficient assets to discharge liabilities or that dissolution would be beneficial to s/h 

2. ½ or more of shares entitled to vote may petition if directors too divided to manage or s/h too divided to elect directors or magnitude of internal dissention makes dissolution beneficial to s/h

3. Any s/h entitled to vote may petition if s/h unable to elect Directors for 2 annual mtgs

4. ** 20% or more of voting shares in corp whose shares are not traded on a securities market may petition on either of theses grounds for dissolution:

a. Mgmt’s illegal, oppressive or fraud acts towards complaining s/hs

b. Mgmt’s wasting, diverting, or looting assets (mgmt is the directors or managing s/h in a close corp)

c. Ct may deny dissolution if there is some other way the complaining s/h can obtain a fair return on his investment (by ordering buyout).  Ct will consider whether liquidation is necessary to protect petitioners and is the only way for them to get a fiar return on their investment.  Corp or noncomplaining s/h may avoid dissolution by purchasing the complaining s/h’s shares at fair value, on terms approved by ct.  They must do this within 90 days of filing of that petition

C. Winding up

1. Gather all assets

2. Convert to cash

3. Pay CRs

4. Distribute remainder to s/h pro rata bty share unlesse there is dissolution preference (means paying 1st)

I. CONTROLLING S/H considerations:

A. General Rule: Unless close corp, s/h do not we fiduciary duties to each other or to corp. They can act in own self interest

B. Exception: controlling s/h owes fiduciary duty to minority s/h and sometimes to others (incl. Corp).  Controlling s/h cannot use dominant position for individual advantage at expense of minority s/h.  They owe a duty of good faith to minority and if this is breached, minority s/h can sue you in a direct suit. 

C. Sale of Controlling s/h interest

1. General Rule: S/h may be able to sell her shares at a premium and ct would not impose liability just for this.  If she does, she can keep the money (minority would not share in premium.)

2. Exceptions: Courts may impose liability in this situation IF

a. Controlling s/h sold to looters without making a reasonable investigation of that person. (look for facts that would put a person on notice of a problem)

b. Controlling s/h de facto sells a corporate asset.  If she does, all s/h should share in the premium paid by the buyer

c. Controlling shareholder sells a corporate office (position on the bd).  Fiduciaries cannot sell their position or seats on a board.  Disgorge the profit

D. Controlling s/h uses power to oppress minority s/h or hurt corp – espin close corp, controlling sh owe a duty of good faith to minority

E. Freeze out Mergers: all mergers must have legitimate corporate purpose even though approved by requisite number of shares.

1. Watch for freeze out mergers aimed solely at cashing out minority s/h unfairly.

2. Cts will look at transaction as a whole to see if it is tainted with selfdealing or fraud and whether minority s/h are dealt with fairly and there is legit business reason for merger

F. Nondisclosure of special facts/circumstances.  All D and O and controlling sh owe an affirmative duty to disclose special facts in a securities transaction with a non-insder.  They cannot trade on secrets; they must disclose or abstain from dealing (insider trading)

1. Special Facts = facts a reasonable investor would consider important in making an investment decisio

2. Who can sue?

a. S/h dealing with an insider who violates the special facts doctrine

b. Corporate can sue insider to recover profit made from market trading on insider information (breach of duty)

3. Measure of damage: difference between price paid and value of stock a reasonable time after public disclosure

