I. Intentional Torts to the Person

a. Battery: Intent causation

i. Harmful/Offensive Contact = “unpermitted” by a person of ordinary sensitivity

ii. With P’s person  (anything connected to P)

b. Assault

i. Reasonable Apprehension

1. Knowledge, awareness – fear not required

2. Unloaded gun: analyze from perspective of P

ii. Of Immediate Battery

1. Mere words insufficient

2. Overt physical conduct required

3. Even with threatening conduct, words may negate immediacy (i.e. condition words)

c. False Imprisonment: act by D to restrai/confine P to a bounded area with intent/causation

i. Threats will suffice as an act of restrain (ordinary person standard)

ii. An omission can be an act of restraint if there’s a pre-existing duty to help people move around

iii. An act of restraint only counts if P is aware of restraint or suffers harm – oblivious P can’t win

iv. Bounded areas:

1. Keeping someone out of a place is not false imprisonment

2. If an area has a reasonable means of escape P can reasonably discover is not bounded area.

d. Intentional Infliction of Emotional Distress:

i. D engages in intentional and outrageous conduct/reckless behavior:  conduct that exceeds all bounds of decency tolerated in a civilized society

1. Mere insults not outrageous without one of the PLUS factors

a. Plus factors (not exhaustive list)

i. If behavior = continuous repetitive

ii. If D = common carrier/innkeeper (required to treat customers with high degree of care)

iii. If P =member of fragile class of persons (ex. young children, elderly, pregnant women)

b. Hypersensitive P: not outrageous unless D knew of extreme phobia (outrageous to target with known sensitivity)

ii. P suffers severe distress

1. Nothing physically or observedly wrong with you

e. NY: there is a separate c/a for intentional mishandling of a corps

II. Intentional Torts to Property: Intent requirement = D gets to the challenged location on purpose; no requirement that D was acting in defiance or that P put up a fence/sign

a. Trespass to Land

i. Physical Invasion of Land

1. By entering property

2. D propels physical objects onto land

ii. A nonphysical trespass does not count

iii. ‘Land’ includes surface, air above and soil below out to a reasonable distance

b. Trespass to Chattels and Conversion: Civil remedies for vandalism and theft of personal prop. 

i. Slight interference = trespass to chattels;

ii. Major interference = conversion

iii. Difference is in the degree: In conversion P treats the event as if a forced sale and can recover cost of repairs + full value of chattel

III. Personal Property (only on NY)

a. Finders of Personal Property – 

i. Abandoned Property (when owner gives up possession with intent to give up title): Finder of abandoned prop. Is lawful owner of abandoned prop when takes possession with intent to keep.

ii. Lost property (when owner accidentally parts with property but has no intention to relinquish title): 

1. If prop value > $20, finder must make reasonable effort to locate owner.  And after a yr, finder can keep it

2. If prop value > $80, finder must give to police to hold for time proportional to value.  If owner never shows, finder can go back to police to claim

b. Gifts: 

i. Intervivos Gifts: gifts made while alive – Elements:

1. Donative Intent (intent to pass title – it is not enough to just transfer possession)

2. Donee must accept (silence can manifest acceptance)

3. Valid delivery 

a. 1st party check: delivery complete upon being cashed

b. 3rd party check – delivery complete when handed over to 3rd party

c. Stock certificates: delivery complete when cert. Handed over

d. Use of agent

i. If agent of donor, not complete until agent turns over to donee

ii. If agent of donee, gift complete

ii. Gift Causa Mortis: In contemplation of death

1. Imminent risk of death which is likely to occur

2. Donor must die before donee

iii. Liens – right to possess and retain some item that has been improved until person owning property satisfied Debt.

1. Three elements:

a. Debt has arisen for services performed

b. Debtor has formal title to item

c. CR has possession

2. Giving back an item releases the lien (special lien)

3. General lien – lienholder possesses a lot of property and has general balance due

iv. Bailments: giving someone possession

1. Park/Hook – not a bailment

2. Safety deposit box – bank is bailee

3. Exculpatory clauses – bailee can contract away liability for ordinary negligence but a contract out of liability for intentional torts/gross negligence is void; 

4. Can’t be disclaimed unilaterally; notice is required to be given

c. Defenses to Intentional Torts to Personal Property

i. Consent – only persons with legal capacity can give consent.  If you have capacity, there are 2 kinds of consent

1. Express Consent: not valid if given under fraud/duress

2. Implied Consent

a. Arising from custom/usage where invasions are customary (ex. subway/sports)

b. Based on D’s reasonable interpretation of P’s objective conduct
ii. Self Defense/Defense of Others/Defense of Property

1. D must show

a. Proper timing – the torts you are responding to is in progress/imminent – no revenge allowed!

b. D seeking the protected privilege must have a reasonable belief that it is about to be committed against him.  An honest rational mistake does not deprive you of defense

i. Shopkeeper’s privilege: Merchants/storeowners are likely to have defense to false imprisonment when detaining potential shoplifters for a brief period

c. Once a. and b. established then you are entitled to use necessary force (includes deadly force if necessary to protect life_

2. NY distinction/Minority: Duty to retreat before resorting to deadly force

a. Except when in your own home or to police officers

3. You can never use deadly force to protect property, therefore you can’t use deadly trips/mechanical devices. But you can bluff (assault is privileged)

IV. Defenses to Property Torts

a. Necessity
i. Public necessity – arises when D inteferes with P’s property in an emergency to protect community as a whole or a significant group of people. Can be personal or real property.  This is an absolute defense – D is immunized from damages liability

ii. Private necessity: where D interferes with P’s property in an emergency to protect interest of his own; not an absolute interest – not liable for trespass but liable for damages; no nominal/punitive damages; right to protect property is suspended if D had the right to sanctuary

b. Defamation
i. Three elements

1. D makes a defamatory statement about P

a. A statement can be written or spoken; format = irrelevant

b. Statement must be about P – P must be alive while statement made;

c. Defamatory if it tends to adversely affect P’s reputation; mere name calling lacks ability to hurt reputations; a purported statement of fact is required; statement of opinion is potentially defamatory if it suggests possibility of fact

2. Publication of that statement

a. Only requires that D disclose defamatory statement to 1+ persons other than P himself.  Does not have to be intentional

3. Damages, Maybe

a. Libel – permanently embodied/memorialized

i. P does not have to prove damages; damages are presumed

b. Slander( “oral

i. Slander per se: especially damaging to reputation and treated as libel with damages presumed.  4 types:

1. Relating to P’s business/profession

2. Statement that p has committed crime of moral turpitude

3. Statement imputing unchastity to a woman 

4. Statement that P suffers from a loathsome disease (leprosy/VD)

5. NY ONLY: saying someone is a homosexual is slander per se

ii. Slander (no per Se)

1. P has to prove damages to get to jury

2. Damages = actual economic loss

ii. See NY Chart on Presumed Damages:

iii. Affirmative Defenses to Defamation

1. Consent

2. Truth ( D bears burden of proof

3. Privilege

a. Absolute privilege

i. Spousal Communicatin – H can’t be held liable to W or if W makes libelous statement to H 

ii. Members of 3 branches of govt 

b. Qualified Privilege – Based on the occasion of the speech. 3 factors

i. Look for socially valuable occasion

ii. Make certain that defamatory material is relevant to socially valuable occasion

iii. Check to see if D made statement in good faith (honest but mistaken belief in its accuracy)

c. First Amendment Defamation (FAD) if matter is of public concern the P can only sue for FAD and not under CL FAD but must prove 2 extra elements:

i. P must prove fault (D’s awareness of falsity)

1. If public figure, P must show D had intent and recklessness

2. If private figure, P just has to show negligence

ii. P must prove falsity (truth no longer a defense)

V. Dignitary Economic Torts

a. Four privacy Related Tort C/A

i. Appropriation (the only privacy tort recognized in NY): use by D of P’s name/picture for a commercial purpose.

1. Noncelebrities have this ca/a

2. Newsworthiness exception

ii. Intrusion (MS only) – invasion of P’s secluded space in a way that would be objectionable to the avg person (ex. tapping of phone, any tech/non-tech spying or observation); asserting against a private individual

1. You don’t have claim unless you are in secluded place

2. Does not require a physical trespass

iii. False Light: widespread dissemination by D of major misrepresentation about P that is objectionable to avg. person 

1. No intent requirement 

2. As opposed to defamation where you recover for econ harm, here you recover for your feelings

3. False Light (nondamaging/defamatory but objectionable): mischaracterization of your beliefs.

iv. Disclosure: widespread dissemination by D of confidential information about P that is objectionable to avg. person (spreading true secrets)

1. newsworthiness exception : interpreted very broadly (ex. not a tort to publish Cheney’s medical records)

2. Dual Life fact pattern: not actionable

b. Affirmative Defenses to Privacy Torts

i. Consent: Defense to all privacy torts

ii. Absolute and Qualified Privilege for Defamation are defenses to False Light and Disclosure

VI. Four Economic Torts

a. Fraud: 

i. Affirmative misstatement of fact in connection with commercial transaction (silence can never be fraud)

ii. Intent/recklessness/scienter

iii. D must intend to induce reliance

iv. There must be reliance on the statement

v. Consequential economic Harm

b. NY ONLY: Prima Facie Tort/aka Intentional Infliction of pecuniary Harm: catchall tort spiteful economic harm:

i. Intent to do harm 

ii. P must suffer economic harm

iii. Inducing Breach of K (see Equity outlin)

1. There must be a valid K between P and 3rd party not terminable at will

2. D knows of existence of K between P and 3rd party

3. D approaches 3rd party and persuades 3rd party to abandon K

4. Subsequent breach of K by 3rd party

a. **NOTE: sometimes this breach is privileges if arising from special relation with 3rd party (i.e. mentor, advisor, counsel, parent)

c. Theft of Trade Secrets (NY ONLY)

i. Valid Trade secret requires.

1. 3 attributes for valid trade secret

a. Infor that provides a business advantage to owner

b. Not generally known

c. Owner takes reasonable efforts to preserve its secrecy

d. D’s taking of secret by improper means

i. Traitorous Insider: where D leanrs of secret via employment and uses it for his benefit (via breach of confidence/breach of trust)

ii. Devious outsider/Industrial spy: via means below acceptable standards of commercial morality

VII. Negligence – 17Q on MS:

a. Duty 

i. To whom does D owe duty:  Unforeseeable victims are owed no duty!! 

1. Exceptions:

a. Rescuers are always owed a duty of care to encourage people to rescue

b. Fetus – 

i. Tortious impact on mother leading to injury to fetus

1. NY Subsequent Live birth – there is c/a

2. If stillborn, no C/a

ii. When dr. misdiagnoses likelihood of birth defects: NY: can recover costs of caring for baby but can’t recover for emotional distress

iii. Botched Sterilization: NY: No recovery if sterilization goes wrong and u have a kid

ii. What is Scope of Duty

1. General: You owe duty of care of reasonably prudent person acting under similar circumstances.  D gets NO allowances because the standard is objective

2. Exceptions:

a. Reasonably prudent person is assumed to have any superior knowledge possessed by D

b. Incorporate physical attributes of D if they’re relevant

iii. Defendants who get special treatment

1. Infants

2. Children: standard( child of similar age, intelligence or experience.  EXCEPTION: when  a child is engaged in adult activity then apply reasonable prudent standard

3. Professionals: 

a. MEDICAL: a doctor owes the care of the average member of the professional in a similar community; in med mal: Rule of Conformity ( custom of professional set standards of care “similar communities”

b. Exception: “specialists” are held to a nat’l standard

c. Drs also owe duty to explain risks of procedures UNLESS

i. Common known risk

ii. Pt declines info

iii. Pt is mentally incompetence

iv. Disclosure of risks is more harmful to P

4. Land Occupiers (LO): Entrant gets hurt and sues LO.  Standard of care? Look at

a. How did Entrant get hurt?

i. By activities conducted by LO Or

ii. By dangerous condition on prop. 

b. What is P’s legal status on Land?

i. Undiscovered trespasser (no duty = unforeseeable victim)

ii. Discovered trespasser: includes all that LO can anticipate

1. Activities( Reasonable prudent 

2. Conditions: Duty to protect only if 4 part test is met:

a. Artificial condition (built by human)

b. Highly dangerous condition

c. Concealed from trespasser

d. LO knew about condition in advance

iii. Licensees

1. Activities( Reasonable prudent

2. Condition: Duty to protect if

a. Concealed condition

b. LO knew about condition in advance

iv. Invitee: all forms of business visitors

1. Activities( reasonable prudent

2. Conditions( Duty to protect if

a. Concealed from invitee

b. LO either knows about it in advance or could discover thru reasonable inspection

c. NY: Generic Standard of Reasonably prudent person for all entrants regardless of cause of accident.  The amt of care changes with the circumstances

d. FT NOTES

i. If you have a trespassing child, analyze under reas. Prudent person.  Then apply attractive nuisance doctrine and see if there is something on the land tempting children.  Attractive nuisance doctrine to apply, P must show: 

1. dangerous condition known by LO

2. LO knew should have known that children frequent land

3. Condition likely to cause injury

4. Expense of remedying situation is slight compared to magnitude of risk 

ii. If LO has a duty, to satisfy it:

1. Repair/fix condition

2. Give warning (converts concealed hazard into an obvious one)

5. Statutory Standards of Care: Negligence Per Se: borrowing words of a statute to define duty

a. 2 part Test – “class of person  class of risk”

i. P must show he is member of class of persons this statute seeks to protect

ii. P must show accident is within class of risks this statute seeks to prevent

b. If this test is not met, then P litigates under the reasonably prudent person test

c. Two Exceptions to the “Class of person Class of risk” Test:

i. If compliance is more dangerous than violation, then don’t borrow statute – 

ii. If compliance is impossible under the circumstances

6. Affirmative Duties: None

a. Exceptions

i. If D put P in peril, then D has obligation to rescue

ii. If there’s a preexisting relationship to parites that trigger duty to rescue (family, common carrier/innkeeper-customer, LO-business invitee)

b. Duty to rescue standard is that of a reasonably prudent person; no duty to put your life at risk.  If you choose to you have to rescue reasonably lest be liable for injuries resulting

c. NY: Good Samaritan Law ( narrowly protects nurses, drs, vets, from ordinary negligence

7. Negligent Infliction of Emotional Distress: D will behave negligently by either being reasonably or violating a statute

a. P can recover if P shows 2+ factors

i. D was negligent PLUS

1. Show that P was exposed to a risk of physical harm that didn’t materialize (near miss requirement)

2. Show subsequent physical manifestation of distress 

b. NY : Bystander Recovery: P is not suing for fear but for grief.  Requires

8. Negligently inflicted injury on a close family member and P is on the scene and observes it

9. vidence of a blood relationship

10. P was in Zone of danger

iv. Breach 

1. Where p identifies specific wrongful conduct of D

2. Found in discovery docs

3. Essay Tip: “Here P would allege the breach was…”

4. Res Ispa Loquitor: For P’s who can’t tell what precisely D did wrong.  

a. This allows P to continue case by showing 2 substitutes in lieu of direct evidence of breach

i. P must show that accident that occurred is of a type that doesn’t normally occur in absence of negligence (which normally occurs because of the negligence)

ii. D had exclusive control over the injury causing instrumentality; P must show that D in complaint is the party most likely responsible (no need to really show exclusivity)

b. Res Ipsa Loquitor is no guarantee of victory but only allows P to avoid directed verdict

5. Compliance with a statute may be admissible as evidence that D may have acted with due care. 

v. Causation

1. Factual Causation: where P establishes a real world connection between behavior identified in breach and ultimate damage; it builds on the breach.

a. Using the But for test: 

i. P: “But for the breach I would not have been injured”

ii. D: “But for does not apply because even if I was not careless you would have been injured anyways

iii. **this test does not yield logical results in cases involving multiple Ds

b. Alternative tests for Multiple Ds:
i. Mingled Causation ( Substantial Factor test: If both D’s contributed in a substantial way, they can both be held jointly liable.

ii. Multiple D’s and unascertainable cause( Hunting hypo where since the true cause was unascertainable the court shifted the burden of proof to both Ds to prove that they weren’t the true cause.  If they were unsuccessful, they could be held jointly liable.

1. Modern Application/NY: Market Share liability: if multiple companies sold a product and then P says product injured her, the 3 companies are all liable but in ratio to their sales

2. Legal Causation/Proximate Cause – “Fairness Element.

a. P must show that liability is fair and equitable under the circumstances but employing the “foreseeability” test of fairness. It’s fair to make people pay for the foreseeable consequences of their carelessness and NOT for the unforeseeable consequences

b. Two types of exam Qs

i. Direct cause fact pattern: D acts, P suffers immediately.  Outcomes are almost always foreseeable.  Therefore almost always fair to make D pay damages in direct cause case.  

1. Always grant P recovery in direct cause case unless fact pattern is RIDICULOUS

ii. Indirect Cause fact pattern D acts.  Something else happens.  Then thereafter P suffers.  Then something else happens to make injury more sever.  

1. Well Settled Quartet of Indirect Cases where D is always liable:

a. Intervening Medical Negligence (Dr. can remain liable for medmal)

b. Intervening Negligent rescue (rescuer is liable too unless protected by a good Samaritan)

c. Intervening Protection of Reaction Forces – 

d. Subsequent accident/disease

2. If not on quartet list analyze indirect cause questions this way:

a. Look at breach and ask “Why is this negligent?”

b. Ignore everything else and look at outcome and ask is this what I was worried about?

c. If it matches, then there is liability; if not then no liability

3. Superceding intervening cause relieves D of liability

vi. Damage

1. Eggshell skull doctrine: Once P establishes all other elements of tort, D will always be given all of his damages even if they are surprisingly great in scope.  You take your P as you find your P.  This applies to every tort. 

2. NY ONLY ( a damage award is reduced by damage amounts received from 1st party sources/
vii. Equitable Remedy( an injunction

1. 2 kinds of injunction
a. Negative 
b. Mandatory
2. Permanent Injunctive Relief
a. P must to show that D committed a tort
b. P must satisfy 4 part test
i. No adequate remedy at law (money is not good enough)(In essay explain why $ is not good enough) Some examples
1. If D has no $
2. If harm is impossible to measure in $ term (usually involves unique chattel, property, work of art, dog)
3. Conduct is repetitive, continuous, ongoing
ii. P must establish that he has a protectible interest deserving of enforcement
iii. P must establish that injunction is enforceable.
1. Negative injunctions rarely have enforcement problems; Mandatory injunctions may be difficult to enforce and may be denied based on complexity, how long it will take, if it requires conduct outside the jurisdiction of Court
iv. P must establish that the balance of hardship tips in his/her favor: The benefit to P must outweigh the detriment of D
3. D’s Special Defenses against injunctive relief
a. Unclean Hands
b. Laches: delay in suit caused D to change position in a detrimental way (ex. expanded factory)
c. 1st Amendment Considerations (ex. defamation) 
4. Preliminary Injunctions: 

a. 2 requirements in seeking this

i. P to show likelihood of success on merits (hearing on preliminary injunction conducted similar to a minitrial)

ii. Show that P will suffer irreparable harm if PI relief not granted. 

b. NY/Majority: Requirement to post bond when requesting PI
VIII. Defenses to Negligence
a. Prevalent NY defense: Comparitive Negligence

i. D must establish that P is guilty  of some fault

1. P’s faul = failure of P to exercise relevant degree of care for his/her own safety.  Relevant degree of care is usually NOT reasonably prudent person standard. It can be a statutory standard.

ii. If D can convince jury of existence of P’s fault, jury will assign each litigant a % fault  number and then P’s damages will be reduced in accordance with those numbers

iii. Two versions of comparative negligence

1. Pure comparative fault (NY): go strictly by % numbers which govern damage award.  So even if P was 90% at fault, he would still get 10% damages.  

a. NY EXCEPTION: if P commits a serious crime that leads to injury then that will result in denial of any recovery (even if P was owed a duty)

2. Modified Partial Comparitive Fault (MS)

a. If P’s fault < 50% reduces recovery.

b. If P’s fault> 50% it is an absolute bar to recovery

IX. Strict Liability C/A: D is liable regardless of any safety precautions taken

a. Injuries Caused by animals

i. Domesticated Animals (dogs)

1. General Rue: No strict liability in connection with dog bites.

2. Exception: If tyou know your dog has vicious propensities and continue to keep it as a pet, then you’re strictly liable (ex. if dog previously bit someone, then you’re on notice) (1st bite can be negligence though)

ii. Trespassing Cattle: Owner is strictly liable

iii. Wild animals: strict liable – no need to be aware of vicious propensities

b. Ultrahazardous activities:

i. 3 characteristics

1. Activity can’t be made safe

2. Activity imposes a risk of sever harm

3. Activity is uncommon in community where conducted (out of context). Examples:

a. Anything involving use of explosives (blasting)

b. Anything involving dangerous chemical/biological agents

c. Anything involving radiation/nuclear energy

ii. If you run an ultrahazardous activity, you are strictly liable regardless of any safety precautions

iii. Nuisance: involves incompatible land use: you’re liable for nuisance if your activities interfere to an unreasonable degree with P’s use and enjoyment of his land (even if you behaved as a reasonably prudent person); unreasonable = undue/excessive

iv. Private vs. Public Nuisance – read

c. Strict Liability for Product Related injuries

i. This is a separate c/a – NOT products liability
ii. P must show:

1. D is a merchant (someone who routinely deals in goods of this type
a. Casual sellers are NOT merchants and therefore NOT strictly liable
b. Service Providers are NOT merchants of goods that colalter to the service (ex. chair/restaurant)
c. Commercial lessor IS merchant (ie rent-a-car, rental computer)

2. Product has a defect, alternatively:

a. Manufacturing defect - product that hurt plaintiff differs from all others on assembly line, making it more dangerous. (‘one-in-a-million)

b. Design defect - (Hypothetical Alternative Design would be safer)

i. Must show HAD would be:

1. Safer than the version defendant marketed

2. Cost-effective

3. Practical, not impairing its use

a. Ex.  Cribs with too-wide slats, baby chokes, manuf. is held strictly liable


c.  INADEQUATE (Unclear/un-prominent) warning or information may be design defect.  (Would have to show better HAD)
d. Defect existed when product left defendant’s hands (ordinary channels)
i. Not an issue in design defect case (defect when left factory)

ii. Need to show manufacturing defect and not result of shipment, storage, etc.

1. PRESUMPTION: is if product moved in ordinary channels, then P has satisfied element (if garage sale, Ebay, then not ord channels)

e. P was making a forseeible use of the product (common/customary use)
i. Ex.  Look out:  Technical misuse may still be forseeible common (i.e. standing on chairs)

iii. Affirmative Defenses to Strict liability

1. Same as negligence (See above)
2. Recent testable case: (NY): Intoxicated driver in collision, sues alleging design defect (floorboard of car).  Ct said  drunk driving/serious crime would bar recovery if arg was about the cause of the accident (intox).  HOWEVER, argument is about the seriousness of the injury--had there been no defect, then injury would have been less, and P recovers.
X. NO FAULT INSURANCE: NY

a. Scheme that trumps or supplants ordinary  in-court negligence in automobile accident cases.  You can’t sue but u may be able to get insurance $

b. Consider 

i. IS this a case where lawsuit is barred

ii. Is this a case where P can get $ fro insurance co.

c. NY has mandatory insuance scheme which requires you to buy No fault coverage ($50K min.) and conventional liability coverage (must be $20K per person $50K per occurance)

d. Ability of injured party to get no fault proceeds:

i. Applies only to PI , no property

ii. Who is entitled and from which company

1. O has insurance policy.  Who is entitled to look to O’s policy: O, anyone driving O’s car with permission, any passengers in O’s car whether or not he’s driving, any pedestrians hit by O’s car

iii. Who’s not allowed to get this:

1. Drunk drivers

2. Drag racers

3. car thieves

4. Other fleeing felons

e. When can you go to court despite no fault scheme? (since no fault scheme only gives limited recovery – no pain /suffering).  2 Part test:

i. If you suffer more than Basic Economic loss of $50K loss over a course of 1 yr By Adding”

1. actual medical expenses

2. Lost earnings calculated at 80% actual earnings up to maximum of $2000/mo

3. Misc. expenses @ $25/day 

4. If the sum of the above is more than $50k Per yr. Then you can go to court

ii. If you have a “serious injury:

1. Death

2. dismemberment

3. Serious disfigurement

4. serious fracture

5. permanent and total loss of a bodily organ or function

f. Not limited to accidents occurring in NY

