Burdens/presumptions

I. Burden of Production: 

a. placed on party to introduce initial evid. On particular issue or risk a directed verdict against her; Allocation: generally on P to prove all elements of prima facie (except in aff. Defenses and presumptions, burden may shift to D)

b. In Crim cases – a directed verd for pros is unconstitutional

II. Burden of Persusaion: degree to which a party must convince trier of fact

a. Civil: proof by P to establish each element of case by a preponderance of evidence; more probable than not

b. Criminal: beyond a reasonable doubt

c. Intermediate for fraud: Clear and convincing standard

III. Affirmative Defenses: insanity, self defense, provocation, duress.

a. Two ways procedurally

i. D may have burden to prove his defense by a preponderance of evidence

ii. P may have burden of persuasion to prove all issues beyond a reasonable doubt.

b. Insanity : P must prove murder beyond reasonable doubt without any regard to D’s sanity.  Then D can introduce some evidence of insanity.  If D fails, the issue of insanity is deleted and no jury instruction given.  If D succeeds, then 2 possibilities

i. P will then have to prove sanity beyond reasonable doubt

ii. D would have to prove insanity by preponderance 

IV. Presumptions: An Inference the jury must draw which shifts burden of producing evidence to the opposing party

a. Effect: once established – shifts burden of producing evidence to opposing party

b. Inference does not shift burden of production; presumption does shift burden of production

c. Presumption vs. conclusive presumption/irrebutable presumption (rule of law where basic facts conclusively establish the presumed facts): 

d. Bursting bubble theory (majority): once opposing party introduced evidence suff. To sustain finding of nonexistence of presumed fact, the presumption disappears.

e. If you have conflicting presumptions – both are eliminated and jury will deliberate as to facts presented

f. Presumptions in criminal cases: both mandatory and permissive presumptions are permitted.  However, in most crim cases, you will find only permissive presumption.  In permissive presumption, jury may  but need not find presumed fact from proof of basic facts

V. FRE 103: if the presumed fact establishes guilt or is an element of offense, the ct shall instruct the jury that its existence must be proved beyond a reasonable doubt. 

RELEVANCY

I. Relevant evidence is that which has the tendency the make the existence of any fact that is of consequence (material to determination of action) more or less probable than it would be without evidence.

II. Direct evidence: does not depend on any inference for its relevance. (W saw the shooting)

III. Circumstantial evidence - relevancy depends on drawing of an inference (W saw D running from crime)

IV. Logical Relevancy

a. Similar Acts/Accidents: evidence of other prior accidents may be admissible by P to prove a dangerous situation existed or to prove the D was aware of a dangerous condition, if and only if the P establishes a substantial identity of material circumstances

b. Absence of similar accidents: cts more reluctant to admit this; D offers this to establish due care. Two requirements to be admissible.

i. Substantial identity of material circumstnaces

ii. D must show if acid. Had occurred it would have been observed

c. Prior Tort claims – if P filed previous similar tort claims may be admissible to show common plan/scheme/similar claims for similar injuries 

d. Prior K between same parties – to interpret ambiguities

e. Prior K between 1 party and 3rd party only admissible to show customary dealing and trade usage

f. Prior sale of land circumstantially to prove value of existing property if there is substantial identity of material circumstances

V. Legal Relevancy – public policy considerations to exclude otherwise relevant evidence

a. FRE 403: 6 reasons why otherwise relevant evid may be excluded:

i. If probative value is substantially outweighed by:

1. unfair prejudice

2. confusion of the issues

3. misleading the jury

4. undue delay

5. waste of time

6. Needless presentation of cumulative evidence.

ii. Exclusion based on 1-3 can be looked at on appeal

iii. Exclusion based on 4-6 not likely to be heard no appeal

JUDICIAL NOTICE

I. Judicial Notice: substitute for proof

a. Legislative facts: relevance to legal reasoning/lawmaking (do not need to know)

b. Adjudicative facts: underlying facts involved in a particular case.

II. FRE 201B: judicially noticed fact must be one that is not subject to reasonable dispute because

a. It is generally known within territorial juris. Of the ct

b. It is capable of accurate and ready determination by resort to sources that cannot be questioned

III. 2 Types of judicial notice

a. Discretionary – on own motion, state/fed ct may take jud. Notice of following types of facts: laws of foreign country, laws of sister states, municipal ordinances regulations or public/private agencies, Matters of local geography (economic data, current events)

b. Mandatory – state/federal law; indisputable scientific facts (no lie detector test); if requested by party and supplied by necessary info. 

CHARACTER EVIDENCE 

I. General Approach

a. Determine form of character evidence

i. Reputation

ii. Opinion

iii. Specific Acts/conduct

b. Determine type of case (civil or criminal)

i. Civil  - 

1. Inadmissible to prove conduct in conformity on a particular occasion.  EXCEPT: 

a. Where character is essential element, character will be admitted. (ex. defamation/child custody

b. Where knowledge of character of another is in issue (self-defense and negligent entrustment (character of entrustee is in issue)

2. Where Admissible: all three forms admissible.

ii. Criminal

1. D may use circumstantial character evidence in 3 ways:

a. Opening the Door – D can offer good character evidence by reputation/opinion to prove innocence and P can rebut (only via reputation/opinion); trait must be relevant to innocence to crime charged

b. Bad Character of Victim – D may use all 3 forms of character evidence to prove bad character of victim and P may so rebut. 

c. Rape Cases – rep/opinion evid. Inadmissible. But specific acts by sexual behavior by Victim are admissible

i. Behavior with other men which would explain signs of rape (ex. to show sperm was from another man)

ii. Past behavior with the D tending to show consent

2. MIMIC Rule – FRE 404B

a. Mimic evidence is circumstantial evid. May be offered by Pros. and is offered in rebuttal not in P’s case in chief.  Specific trait to be proved must be in issue

b. Evidence Of Other crimes, wrongs acts in admissible to prove character of person to prove action in conformity; but admissible to prove MIMIC if in issue

c. Determine purpose for which evidence is being offered.

II. Habit Evidence – circumstantial evidence of persons regular response to repeated specific situation. 

a. Evidence of habit or routine practice of organization whether corroborated or not and regardless of is relevant to prove conduct in conformity with habit. 

WITNESS COMPETENCY

I. Competency


a. CL : W must take oath, mental capacity, personal knowledge

b. FRE 601 : Every person competent except where state law supplies rule of decision

c. FRE min. competency test

i. Personal Knowledge

ii. Declaration to testify truthfully

d. Use of interpreters allowed: provided interpreter takes oath and qualifies as expert witness

e. Neither presiding judge/jury member can testify in trial in which she is sitting; an attorney may be called as witness

II. Impeachment

a. FRE: Credibility of W may be attacked by any party

i. When party surprised by W’s hostile testimony

ii. Where W’s testimony is harmful to calling party’s case

iii. Where one party calls opposing party as W/adverse W – W may be immediately impeached and then W may be subject to a direct exam by own counsel

b. CL party can’t impeach own witness

c. Forms of impeachment

i. Instrinsic – evid. From the mouth of W herself/actual testimony

ii. Extrinsic – all other evid. Not from the mouth of W – contradictory evid. From other W discrediting testifying W

iii. Collateral Matter Rule: collateral evid. To attack cred. Of W may be inquired into on Cross intrinsically subject to ct’s discretion.  NO extrinsic evidence on collateral matters. 

d. Four methods of impeachment

i. Sensory defects

1. Foundation requirement: prior questioning as to the sensory deficiency (do you normally wear glasses)

2. Religious beliefs inadmissible to attack credibility

ii. Bias – via intrinsic/extrinsic; foundation: lenient; ask W about facts which form basis of bias

1. Interest in outcome

2. Economic/marital relationship

3. Hostility/favoritism

4. Fee paid to expert W

iii. Character Evidence

1. Reputation/opinion – limited to character’s trait for untruthfulness

2. Bad act impeachment – Qs on cross may inquire into prior unconvicted acts which relate to truthfulness; limited to good faith questioning

3. Felony convictions – crimes punishable by death/imprisonment in excess of 1 yr; admissible to impeach provided the ct determines that the probative value outweighs prejudicial effect

4. Crimes bearing on untruthfulness/dishonesty – admissible;  can be felony or misdemeanor; judge has no discretion to exclude such proof. 

a. 10 Yr Limitation: inadmissible if more than 10 yrs has lapse after conviction UNLESS ct determines probative value outweighs prejudicial effect

b. Use of conviction 10+ old for impeachment requires advance written notice to opposing party

c. How to impeach?

i. Ask W

ii. Offering certified copy of conviction

d. Juvenile adjudications:

i. Inadmissible if offered against the D

ii. Admissible but subject to discretion of ct as applied against W

e. Conviction under appeal – admissible to impeach but  tendency of appeal is also admissbile

iv. Prior inconsistent statements

1. Foundation requirements: W must be given opportunity to explain/deny; may be don’t after cross

III. Presentation of EVIDENCE

a. Scope of Direct

b. Leading

i. FR 611 = not allowed on Direct except 5 cases

1. preliminary background info

2. examination of expert W

3. Child Ws

4. Hostile adverse

5. to refresh recollection – A W’s memory may be refreshed by either leading question or writing, either while testifying or before testifying, subject to discretion of ct.

c. Impeachment

I. Lay Witness 

a. Speed/measurements

b. Identity of person

c. Sensory perceptions

d. Value of property

e. Familiarity with handwriting

f. Sanity

g. Physical conditon

HEARSAY:

I. Definitions

a. Statement: oral or written assertion; nonverbal conduct intended by person as an assertion

b. Nonhearsay:

i. 801D Nonhearsay: 

1. Declarant must be available and subject to X: prior inconsistent statements, prior consistent statements, prior identifications

2. Declarant admissions

ii. Verbal acts

iii. Nonassertive conduct

iv. State of mind

